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A mia madre Emanuela,

nel ricordo con amore

A mio padre Antonio,

alla sua amorevole presenza



Paul Koschaker (Klagenfurt, 1879 — Basel, 1951)
Universitétsbibliothek Tiibingen, Bilddatenbank
PA (Alte Signaturen: 1 xv 60a 4°)



,»Nein, ich will’s nicht gewiinscht haben — und hab es
doch wiinschen miissen — und weil3 auch, dal} ich’s
gewiinscht habe, es heute wiinsche und es begriilen
werde: aus Hal3 auf die frevlerische Vernunftverachtung,
die siindhafte Renitenz gegen die Wahrheit, den ordinér
schwelgerischen Kult eines Hintertreppenmythus, die
strafliche Verwechslung des Heruntergekommenen mit
dem, was es einmal war, den schmierenhaften Mifirauch
und elenden Ausverkauf des Alt- und Echten, des
Treulich-Traulichen, des Ur-Deutschen, woraus Laffen
und Liigner uns einen sinnberaubenden Giftfusel
bereitet.

Thomas Mann: Doktor Faustus
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Preface

This book has been conceived as part of a wider project, referred to as the “Reinventing
the Foundations of European Legal Culture 1934-1964” — FoundLaw — project, funded
by the European Research Council under the European Union’s Seventh Framework
Programme (FP7/2007-2013) / ERC grant agreement n°313100 and hosted at the
University of Helsinki which has been my academic home from October 2013 until
November 2017.

There are many people who have supported me along the way to achieving this work
to whom I desire to express my gratitude.

First, I would like to thank Professor Kaius Tuori, Principal Investigator of the
research project, who encouraged me over the four years of this research, who has
supported me with remarkable patience, who has showed his friendly and open-minded
character, giving me suggestions on my work, teaching me to explore new scientific
perspectives, and guiding me throughout this period, while always giving me great
academic freedom in how to go about my research. I am truly grateful to have been part
of the wonderful group of people he has created around himself. To him, my sincere
thanks.

During the four years of the project, I had the pleasure of getting to know and
collaborating with my colleagues Doctors Heta Bjorklund, Magdalena Kmak, Ville
Erkkild and Jacob Giltaij. I have shared many significant moments with them working
together and discussing our research field, and they have taught me to study my subject
matter from diverse perspectives I was not familiar with before. I wish to thank them
wholeheartedly for their scientific assistance and support, and, above all, for their
friendship.

The work presented in this book began at the Faculty of Law of the University of
Helsinki in the fall 2013, and continued from the fall 2014 until the end of 2017, at the
Network for European Studies at the Faculty of Social Sciences of the same University.
Thanks to Professor Pia Letto-Vanamo of the Faculty of Law and the Director of the
Network for European Studies, Professor Juhana Aunesluoma, and all of its members for
having welcomed me at the Network and given me the opportunity to work in a friendly
setting.
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Between June 2015 and July 2016 I had the fortune to spend one year researching at the
Institut  fiir geschichtliche Rechtswissenschaft of the Ruprecht-Karls-Universitiit
Heidelberg. 1 wish to express my sincere gratitude to Professor Christian Baldus for his
hospitality and generosity in sharing with me his ideas and suggestions, and for having
involved me in several scientific enterprises that were fundamental to my growth as a
Romanist. I would also like to extend this gratitude to all the collaborators and members
and scholars of the Chair for Roman and Civil law of the University of Heidelberg.

My warmest thanks are also extended to Professor Massimo Miglietta of the
University of Trento, il mio Maestro, who has always followed and guided me in my
studies, offering his comments and assistance, since from the time I was a University
student. He has also been equally important in teaching me how to study Roman law and
in transmitting the passion for the fascinating world it represents, both through his words
and example.

I would also like to express my sincere thanks to Professor Valerio Marotta of the
University of Pavia, who was my tutor when I was a Ph.D. student, for his generosity in
supporting my work, as well as for his suggestions and contribution in teaching me how
to approach the study of Roman law in its multifaceted expressions.

There are two other important moments during my research that I should
acknowledge, namely, my stays at the Faculty of Law at the University of Bergamo in
May 2017 and at the Institut fiir Rémisches Recht at the University of Cologne between
June and July 2017, respectively. I would like to express my deepest thanks to Professors
Antonio Banfi and Martin Avenarius for their kind hospitality and the opportunity they
gave me to participate in edifying scientific discussion.

I am also greatly indebted to Professors Lorena Atzeri of the University of Milan,
Pierangelo Buongiorno of the University of Miinster, Cosima Moller of the Freie
Universitdt Berlin, Marko Petrak of the University of Zagreb, Ditlev Tamm of the
University of Copenhagen, Laurens Winkel of the University of Rotterdam and Doctor
Aleksander Grebieniow of the University of Warsaw, for providing interesting
suggestions and their enlightening reflection and insights into topics considered in this
book.

Saara Uvanto of the University of Helsinki and Friederike Michael of the University
of Cologne have significantly contributed to the transcriptions of the archival documents
and their revision. I have also received an essential assistance in the editing process and
the proofreading of the text by Dr. Heta Bjorklund, Dr. Mark Shackleton and Dr. Simon
Towle. To all of them, a sincere thank you.

And finally, a special thanks to Doctors Filippo Bonin of the University of Cologne
and Nicola Recla whose human support and scientific knowledge in those years were an
incredibly precious asset for me.

Nor can I forget all the people who have, through their love, affection and patience,
enabled me to achieve all of this: my father Antonio and my brothers Francesco and
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Andrea, and my sister, Marta. It has at times been difficult to spend so much time away
from them, but at the same time, this has allowed me to grow to understand of what their
presence means to me. In many ways, they have helped me and have always been close
to me, despite the physical distance. Without their support, I would not have been able to
do what I have done.

Naturally, the responsibility for the views, opinions and errors in this book is entirely
mine.

Verona, 15" February 2018

Tommaso Beggio
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1 Introduction

1.1 A study on Paul Koschaker

Paul Koschaker (Klagenfurt, 1879 — Basel, 1951) is renowned as being one of the most
influential legal historians and Romanists of the first half of the 20" century. Yet his
extensive and eclectic fields of research included subjects such as the laws of antiquity,
notably cuneiform law, and European legal history in addition to Roman law.! During his
lifetime, Koschaker earned the reputation of being the “Founder of cuneiform law” and
one of the most representative and pioneering figures advocating the Roman foundations
of the European Legal Culture.?

This book will attempt to offer a novel interpretation of the works of Paul Koschaker,
and the most relevant biographical and scientific aspects of his life, from his formative
days as a student at the University of Graz until his death in 1951. Yet this work neither
aims to be a simple biography about Koschaker, nor is it merely a work about his life
during the Nazi regime. On the contrary, its purpose is to carry out a comprehensive
investigation into the works of this great scholar within a wider historical, cultural and
legal context based on Koschaker’s legal and personal experiences. This broader
perspective will examine events from the end of the 19" century up to the years
immediately after the end of World War II, lending particular attention to the fate of
Roman law and its study in Germany in the first half of the 20" century. Accordingly,
this study will allow readers to understand the extent to which Koschaker’s life and, above
all, his legal stances were influenced by historical circumstances of that time, namely, the
Nazi regime in Germany, as well as comprehend the emergent European narrative he
depicted in his works at the end of the 1930s and during the 1940s.

One of the most important aspects of this investigation is that it has taken into
consideration a very broad collection of archival sources, many of which are still
unpublished, which enable us to gain a greater insight into events regarding Koschaker’s

1
2

For a complete overview on the bibliographical references on Paul Koschaker, see below, § 1.2.
See, respectively, below, chapter 2, § 1, and chapter 6, §§ 1 and 2.
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life and the political and social conditions in which he lived and worked. Archival
documents have been a major source of documentation for this work.3

Getting to know Koschaker means, first of all, coming to terms with a scholar who
experienced and was a major contributor to the vast debate on Legal history and Roman
law studies and the most significant changes that took place from the end of the 19™
century onwards and, in particular, in Germany, after the enactment of the German Civil
Code (BGB) in 1900.*

Koschaker grew up and studied in Austria, where the Pandectist approach heavily
influenced the study and teaching of Roman law at the time.’ This early experience forged
his methods for studying Roman law and Legal history, in general. His ascent as a Roman
law professor in Germany began in 1915, when he was appointed to the Chair for Civil
and Roman law at the Faculty of Law of the University of Leipzig, one of the most
prestigious German universities at the time. Just a few years later, the Nazi party would
erupt and present its political programme, which made its outspoken attack on Roman
law in its notorious Point 19.° In 1936, when the Nazi regime was already well established
in Germany, Koschaker was appointed to the Chair for Roman law and Comparative
Legal History (Romisches Recht und vergleichende Rechtsgeschichte) in Berlin, after his
colleague and friend Ernst Rabel had been ousted, due to his Jewish origins, where he
remained until 1941, when he eventually moved to the quieter Tiibingen.”

The decision to study Koschaker is based on the fact that he was an emblematic
character of German academia of his time: he was able to stay in the country during the
Nazi regime, being neither a Jewish scholar nor a political opponent; as a Roman law

On this point, see also below, 1.3.

For a first overview, see: Reinhard Zimmermann: Heutiges Recht, Romisches Recht und
heutiges Romisches Recht, in: Reinhard Zimmermann/Rolf Kniitel/Jens Peter Meincke:
Rechtsgeschichte und Privatrechtsdogmatik, Heidelberg 1999, pp. 1-39. The questions will be
dealt more in depth with in the following chapters: chapter 2, pp. 45 ff.; chapter 5, §§ 2 and 3.

See Zimmermann: Heutiges Recht, pp. 5 f. The question will be discussed below, chapter 2, §
3.

The text of Point 19 reads: “Wir fordern Ersatz fiir das der materialistischen Weltordnung
dienende romische Recht durch ein deutsches Gemeinrecht.” (We demand the substitution of
German common law in place of Roman law which serves a materialistic world-order). On
Point 19 of the programme of the Nazi party and on the causes of the crisis of Roman law, see
below, chapter 5, §§ 2 and 9.

On Koschaker in Leipzig, see below, chapter 2, §§ 2, 3 and 5; on his life in Berlin, see chapter
3. On Ernst Rabel (1874-1955), whose methodological influence had been particularly relevant
on Koschaker, see: Gerhard Kegel: Ernst Rabel (1874-1955). Vorkdmpfer des Weltkaufrechts,
in: Helmut Heinrichs/Harald Franzki/Klaus Schmalz/Michael Stolleis (eds.): Deutsche Juristen
Jjiidischer Herkunft, Miinchen 1993, pp. 571-594; Zimmermann: »/n der Schule von Ludwig
Mitteis«: Ernst Rabel rechtshistorische Urspriinge, in: RabelsZ 65 (2001), pp. 1-38; Sybille
Hofer: Rabel, Ernst, in: NDB. 21, Berlin 2003, pp. 64-65; David J. Gerber: Sculpting the Agenda
of Comparative Law: Ernst Rabel and the Facade of Language, in: Annelise Riles (ed.):
Rethinking the Masters of Comparative Law, Oxford and Portland 2001, pp. 190-208.
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scholar he sought to defend his subject matter and its teaching in German universities.
Moreover, he was neither a member nor a supporter of the regime and, nevertheless, he
had an important academic career and was a highly esteemed professor in Germany
throughout that period.

Koschaker’s academic development in the field of Legal history and Roman law is
also interesting in that he experienced the different periods and trends Roman law and
Legal history research underwent in person and became a protagonist of many of the
subsequent developments in the discipline. He was still a university student during the
epoch of the late Pandect-science and its ensuing decline; he later witnessed the
development of new methods in the study of Roman law, and, in particular, the increasing
application and definitive establishment of the methodological approach known as
interpolationism (Interpolationenforschung) and the emergence of the so-called antike
Rechtsgeschichte® At the same time, he can be considered as one of the pioneers of
comparative legal history (vergleichende Rechtsgeschichte) research.

Interestingly, Koschaker played a prominent role in the debate between Romanists
and Germanists, with the latter seeking to delegitimate the study of Roman law in
Germany since before the enactment of the BGB as proponents of a true German law to
substitute the private law system born from the works of the Pandectist.” From a
methodological point of view, his scientific evolution appears as a steady transition
towards the new emerging methods of Roman law research, and the methodology of
comparative legal history in particular, yet he was firmly guided by a solid and consistent
dogmatic perspective.

During his career, he would eventually be confronted by the exacerbation of the crisis
of Roman law and its teaching during the thirties and the beginning of the forties, which
he resisted by ardently defending the Roman law tradition. This ultimately made him one
of the most important German Roman law scholars remaining in Germany during the
crisis period. In fact, his name is indelibly stamped on that crisis through his work, Die

Krise des romischen Rechts und die romanistische Rechtswissenschaft, published in

1938.10

On the historical approach to Roman law study, the so-called Historisierung, also called
neuhumanistische Richtung by Koschaker, see below, chapter 5, § 3.

The topic will be dealt more in-depth with below, pp. 81 f. and 180 ff. A first comprehensive
overview can be found in Klaus Luig: Rdomische und germanische Rechtsanschauung,
individualistische und soziale Ordnung, in: Joachim Riickert/Dietmar Willoweit (eds.): Die
deutsche Rechtsgeschichte in der NS-Zeit. Ihre Vorgeschichte und ihre Nachwirkungen,
Tiibingen 1995, pp. 95-138. For a recent depiction of the Pandect-science (Pandektistik or
Pandektenwissenschaft), see: Hans-Peter Haferkamp/Tilman Repgen: Wie Pandektistik war die
Pandektistik? Symposium aus Anlass des 80. Geburtstags von Klaus Luig am 11. September
2015, Tibingen 2017.

Paul Koschaker: Die Krise des rémischen Rechts und die romanistische Rechtswissenschaft,
Miinchen und Berlin 1938. For an in-depth analysis of this work, see below, chapter 5, §§ 1-6.
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Yet Koschaker should also be remembered for his eminent contribution to building a new
European legal narrative after the end of the Second World War. Indeed, his work, Furopa
und das romische Recht'!' is considered to be equally — if not more — representative of
Koschaker’s thought and experience. This masterpiece was published in the aftermath of
totalitarian devastation while Europe was still in ruins, and it ascribed to Roman law not
only its historical and cultural role as having laid down the foundation stones for
numerous European legal systems, but also underscored its importance in the rebuilding
of Europe for the future. With the publication of this text, Koschaker offered a European
message for the future generations. Europa und das rémische Recht stimulated a huge
debate among scholars about the meaning of Europe, its legal and cultural roots, its
history, not to mention the role played by Roman law and its reception throughout
European history. In a period when a new European narrative was emerging as a reaction
to the tragedy of the totalitarian experience, Koschaker became one of the most important
exponents of this discourse from a Legal history perspective. In this sense, he rediscovered the
Roman foundations of the European legal culture, which had been undisputed until the rise
of the totalitarian regime in Germany.

Koschaker’s colleagues and friends published a two-volume tribute to him and his
legacy in 1954,'2 which ensures that his name still remains strongly associated with the
narrative on European legal history.

Yet a more complex set of issues underlie Koschaker’s work and thoughts, which will
be retraced and analysed in this book. In fact, Koschaker’s opinions and stances were at
the centre of and the key to interpreting several circumstances of this time, like, for
example, the approach of the Nazi regime towards Roman law and its teaching in
Germany, or further still, comparing Koschaker’s stances with those of many other
Romanists and Legal historians who lived in Germany, or were obliged to leave at that
time. In this sense, this work attempts to go beyond a mere legal analysis of his thoughts
and place Koschaker in the times in which he lived.

On the one hand, this inquiry seeks to compile the first comprehensive study on
Koschaker by taking into account new and previously inedited documentary sources to
fill the many gaps in current literature; on the other, it aspires to present a new method of
historiographical research, which could be applied to further studies on past scholars.

' Koschaker: Europa und das rémische Recht, 1. Auflage, Miinchen und Berlin 1947. Further
unrevised editions of the book followed in 1953, 1958 and 1966. The publisher of all the four
editions was C.H. Beck (Miinchen and Berlin); the first one reports the Biederstein Verlag as
publisher, but it was a deputy of Beck. On Europa und das romische Recht, see below, chapter
5, 8§ 10-11.

L’Europa e il diritto romano. Studi in memoria di Paolo Koschaker, 11 voll., Milano 1954.
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1.2 A question of method

If our intention is to meet eye to eye with Koschaker on a deeper level and come to
understand his motives for his behaviour, stances and opinions, then they can only be
properly analysed and understood if they are studied within a broader ambit of his personal
and scientific experience and the historical circumstances in which they occurred.

This research is not only a story of contexts, as was previously mentioned, rather it is
also a study of contexts and sources themselves. The analysis and the use of the archival
sources is the backbone for the reconstruction, which will attempt to be as impartial as
possible, of events and opinions.

Collecting sources was the preliminary and most important pre-requisite for this
study, the archival research for which took place in Germany, Austria and Italy.!* I had
also the opportunity to be given access to Riccobono’s legacy, which is held in Palermo. !4

The archival sources offered considerable new information about Paul Koschaker, as
a significant part of the documents retrieved had not been previously studied or published.
Many of them are handwritten, and had to be painstakingly transcribed,'® before finally
interpreting them.

13 T visited the following archives in person, which proved invaluable sources for documents used

to carry out this research: the University archive in Heidelberg (hereinafter: UAH); the
University archive in Tiibingen (hereinafter: UAT); the archive and the library at the Max-
Planck-Institut fiir europdische Rechtsgeschichte in Frankfurt am Main; the archive at the
Humboldt Universitdit zu Berlin (hereinafter: UA-HU) and at the Berlin-Brandenburgische
Akademie der Wissenschaften (hereinafter: ABBAW:PAW); the University archive in Graz
(hereinafter: Graz-Universitétsarchiv). The Institut fiir Rechtsgeschichte at the University of
Miinster and its library were also consulted (I would like to warmly thank Professor Sebastain
Lohsse and my friend Professor Pierangelo Buongiorno who kindly granted me access to
Koschaker’s personal books, still preserved in Miinster). I would like to add a further archive
to this list, which I contacted but I did not have the opportunity to visit, namely the
Bundesarchiv Berlin. Documents from the University archive in Munich, Leipzig and Bonn and
from the Landesarchiv Nordrhein-Westfalen in Duisburg and the Staatsarchiv in Vienna were
consulted too. These archives were visited by my colleagues at the University of Helsinki who
were also members of the research project “Reinventing the Foundations of European Legal
Culture 1934-1964": Professor Kaius Tuori (Principal Investigator of the project), Doctor Ville
Erkkild and Doctor Jacob Giltaij.

I would like to warmly thank Riccobono’s heirs and Professor Mario Varvaro who kindly gave
me the opportunity to have access to Koschaker’s letters to Riccobono. On Salvatore Riccobono
(1864-1958), one of the most eminent Italian Roman law scholars, whose scientific influence
on Koschaker revealed itself at times to be decisive, see: Varvaro: Riccobono, Salvatore sr., in:
Italo Birocchi/Ennio Cortese/Antonello Mattone/Marco Nicola Miletti (eds.): Dizionario
biografico dei giuristi italiani (sec. XII-XX), 11, Bologna 2013, pp. 1685-1688.

On the transcriptions of the documents, see above the Preface. The diacritical marks used in the
transcriptions are the following ones: the bar | has been used for the page change, whereas the
brackets [ ] have been used to indicate missing letters or words, or also miswritten words or
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Given that the aim of this book is to offer a comprehensive overview on Paul Koschaker
and his work, it seemed appropriate to allow the sources narrate his personal and scientific
experience, as far as possible. The dialogical form is one of the distinctive characters of
the archival sources, which mostly represent the author’s private opinions, such as in the
case of the letters; others, however, are considered to be of public significance,'® such as
letters or memoranda sent by Koschaker to the Ministry of Science, Education and
Popular Education (Reichsminister fiir Wissenschaft, Erziehung und Volksbildung)."!

Generally speaking, the importance attributed to archival documents depends on
whether they were intended for the public domain or private sphere.'® Yet such sources
often convey ideas and opinions about their author more truthfully than those contained
in works for publication, precisely because the process of “selection of thoughts™ is at
times lacking, given that they were neither intended for publication nor for public
scrutiny. The archival sources thus shed light both on personal events of Koschaker’s life,
as well as the emergence and development of his scientific discourse and stances.

A careful examination of the sources therefore enables us to draw the line between his
scientific approach and personal opinions. A scant or partly accomplished analysis of the
archival sources would on the contrary undermine the process of evaluation and lead to
conjecture based on the author’s personal convictions rather than a proper historiographical
reconstruction of events. '

This approach to archival sources gives rise to further considerations. First, it is
necessary to collect as many documentary sources as possible, which can prove quite
difficult, above all if such a person did not leave any Nachlass (estate), as was the case
with Koschaker. It was therefore necessary to reconstruct his life and career in order to
discover, as far as possible, the connections that he had with other scholars and important
people at the time. For these reasons, there may be areas of weakness in the collection of
sources given the difficulties in discovering the links between Koschaker and certain
scholars, or due to the limited accessibility to some sources, or again, the actual time
limits available for carrying out the research.

Consummate caution should be taken before making final judgments about Koschaker
in relation to certain circumstances, and this caveat has been followed throughout this

parts of words. On the contrary, I have used the brackets with three dots [...] to state that the
document contains a part of text that has not been transcribed.

See on this aspect regarding the archival sources Aldo Mazzacane: Alle origini della
comparazione giuridica: i carteggi di Carl Joseph Anton Mittermaier, in: La comparazione
giuridica tra Ottocento e Novecento. In memoria di Mario Rotondi, Milano 2001, pp. 15-38,
and pp. 18 f., in particular; Varvaro: La storia del ‘Vocabularium iurisprudentiae Romanae’ 1.
11 progetto del vocabolario e la nascita dell interpolazionismo, in: Quaderni Lupiensi di Storia
e Diritto 7 (2017), pp. 251-336 and p. 259, fn. 30, for further literature.

See below, chapter 5, § 8.

Mazzacane: Alle origini, p. 19; Varvaro: La storia del ‘Vocabularium iurisprudentiae
Romanae’, p. 259.

19 Tbid.
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research. In other words, this study has refrained from creating any narrative about
Koschaker’s life and thoughts unless it can be substantiated by hard facts.?

Specific criteria were adopted during the analysis of archival sources in order to be
able to evaluate their reliability; in this respect, the documents written by third persons
were distinguished from those written by Koschaker himself. Other important elements
in evaluating the authenticity and weight given to the sources are the addressees
themselves, the time they were written — whether they were from the period of the regime
or not - as well as the context in which they were written. For instance, a letter sent to a
revered colleague is more likely to reveal Koschaker’s true opinions as opposed to a
document sent to an official of the regime. However, this criterion alone is not sufficient
to distinguish between the varying degrees of reliability of the documents; in fact, it
should also be remembered that, often, scholars might have been close to members and
even supporters of the regime itself.

Nonetheless, the documents written by Koschaker to ministries or members of the
regime, are particularly important in their own right, albeit difficult to interpret at times,
given the unenviable task of discerning that Koschaker really meant what he wrote,
having considered the role of the addressee in the regime.

Moreover, the diverse styles, tones and registers adopted by Koschaker in his texts
need to be analysed as further indicators discerning the true intent guarded by the archival
sources. It is also very important to consider the time a document itself was written: in
this respect, the degree of reliability changes with documents written after the end of the
Second World War as opposed to those dating back to the time of the totalitarian regime;
in fact, the texts written after the end of the War usually offered a retrospective
reconstruction influenced by the conditions existing at that time or by the intent to
describe past situations in a particular or personal manner. However, the handful of letters
sent by Koschaker to his pupil Kisch, at the end of the Second World War and in the
following years, do offer a true reflection on the feelings of their author.?! In this case
too, the addressee of these documents needed to be reviewed carefully. Kisch was one of
Koschaker’s pupils, who - as a Jew - had fled with part of his family to the USA to escape

20 The question is connected to the problem of “using due caution” in weighing the sources in

historiographical research, in order to represent the past as ethically as possible. See, e.g.,
Ludmilla Jordanova: History in Practice?, London 2006, pp. 87-104 and Jorma Kalela: Making
History. The Historian and Uses of the Past, London 2012, pp. 24-49.

21 Guido Kisch: Paul Koschaker. Gelehrter, Mensch und Freund. Briefe aus den Jahren 1940 bis
1951, Basel und Stuttgart, 1970. On Guido Kisch (1889-1985), see its autobiography: Guido
Kisch: Der Lebensweg eines Rechtshistorikers. Erinnerungen, Sigmaringen 1975; see also:
Heiner Liick: Der Rechtshistoriker Guido Kisch (1889-1985) und sein Beitrag zur
Sachsenspiegelforschung, in Walter Pauly (ed.): Hallesche Rechtsgelehrte jiidischer Herkunft,
Koln 1996, pp. 53-66; Wilhelm Giide: Leben und Werk des Rechtshistorikers Guido Kisch
(1889-1985), in: Basler Juristische Mitteilungen 1 (2010), pp. 1-24, and the entry Kisch,
Guido, in: Lexicon deutsch-jiidischer Autoren, 14, Miinchen 2006, pp. 54-73.
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the Nazi regime. These circumstances may have influenced the way Koschaker addressed
his interlocutor as well as the content.

Not many documents were addressed to Koschaker by officials of the regime, yet
those at our disposal are highly significant, since they offer the opportunity to discover or
infer the opinions the regime had of him.

The archival documents are thus the main and most important sources in reconstructing
and depicting the complex picture of Koschaker’s behaviour and ideas within his lifetime. Of
course, and with hindsight, they have to be construed in the light of cultural, political and
historical facts and events of that time, as well as the sources studied by exegesis.?> For
this reason, every document presented and discussed in this work is supplied with an
explanation and a comment, with the intent of leaving it up to the reader to develop further
analysis and different opinions on it. Unless the documents at our disposal produce certain
conclusions, it has been considered preferable to avoid any kind of unequivocal
statements about facts or events. However, this approach should not be mistaken for an
excessive reliance on ars ignorandi: interpretation and analysis of the sources are offered
to the reader, every attempt has been made not to indulge in posthumous evaluations that
are easily swayed by personal ideas to the detriment of the documents at our disposal.
Such evaluations are typically made about scholars who are relatively close to us in time
but who lived under very different circumstances, enduring great hardship, in particular,
as is the case with recent European history. Often, what appeared most plausible seemed
to be the best criterion to adopt in arriving at an opinion about certain events.

A limit that emerges from most studies on Koschaker relates to the fact that they focus
only on some aspects of his life and his legal writing: ultimately, this does not allow for
a clear understanding of the facts under evaluation. In particular, they tend to focus on his
major publications at the time of the Nazi regime, neglecting the links with his previous
works and the connections between his scientific stances and the pre-existing legal history
tradition in Germany.

In this sense, the meticulous study of archival documents has at times corroborated
the opinions of the majority of scholars, and often allowed for a deeper understanding of
the facts. Accordingly, questions already raised in the available literature on Koschaker

22 The hermeneutic question is too vast and too far beyond the aim of this study to be properly

dealt with in this work. An overview can be found in some recent works, like, e.g.: Georg G.
Iggers/Q. Edward Wang/Supriya Mukherjee (eds.): 4 Global history of Modern Historiography,
Harlow 2009. The problem of the position of the scholar towards the historical events to analyse
has been recently discussed in: Dominick LaCapra: Writing History, Writing Trauma, Baltimore
2001, pp. 1-42; Hayden White: Writing in the Middle Voice, in: Hayden White (ed.): The
Fiction of Narrative: Essays on History, Literature and Theory, 1957-2007, Baltimore 2010;
John H. Zammito: Post-Positivist Realism: Regrounding Representation, in: Nancy
Partner/Sarah Foote (eds.): The Sage Handbook of Historical Theory, Los Angeles 2013; Marek
Tamm: Introduction, in: Marek Tamm (ed.): Afterlife of Events. Perspectives on Mnemohistory,
London 2015, pp. 1-23.
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have found new answers, and this research has paved the way for alternative
interpretations to matters previously considered closed.

A meaningful example of this is offered by Koschaker’s scientific stances, in relation
to which a few well-established opinions have been developed through the historiographic
studies on him. In Koschaker’s works, it is apparent that his dogmatic approach, his
interpolationist approach and his historical-juridical comparative method often overlap to
such an extent that his methodological issues and definitions at times appear to be rather
vague or not entirely consistent, especially with reference to Roman law.

Similar considerations can be made about his scientific opinions on the historical
approach to the study of Roman law, when compared to his ideas about research in the
field of laws of antiquity and, in particular, cuneiform law. It is plausible to affirm,
therefore, that during his scholarly life Koshaker indeed had two different souls: the soul
of the Roman law scholar, interested in ancient Roman law, and its reception in Europe,
and the soul of the scholar who focused on laws of Ancient Near East.?® Yet this clear-
cut distinction fails to acknowledge the complexity of Koschaker’s eclectic personality
which deserves to be analysed in-depth. Understandably, his methodological stances
developed over decades of time, and therefore his scientific approach cannot be properly
understood without a comprehensive analysis of his academic and methodological
experiences.

An exhaustive analysis of Koschaker’s works is useful in shedding light on his
concrete ideas and their development over the years; what is more, if this analysis is
placed in the historical and cultural context in which he lived, it enables us to understand
if, and to what extent, the external circumstances influenced his scientific production.

While archival documents are the most important sources for this research, they are
not the only ones; Koschaker’s works and publications about him represent two further
sources. In this respect, Koschaker’s texts should be evaluated according to two different
criteria, namely, when they were written and published (before, during or after the end of
the Second World War), and their typology, separating them into autobiographical and
scientific works.

There is one particularly relevant source pertaining to the first group: Koschaker’s
autobiography, published in 1951.2* It provides important information regarding many
events of his life and, for example, Ludwig Mitteis’ scientific influence on Koschaker
during his stay in Leipzig.?> When evaluating its content, however, it should be

2 This idea has been particularly supported by Manfred Miiller: Paul Koschaker (1879-1951).

Zum 100. Geburtstag des Begriinders der Keilschriftrechtsgeschichte, in: Altorientalische

Forschungen 9 (1982), pp. 271-284.

Koschaker: Selbstdarstellung, in: Nikolaus Grass (ed.): Osterreichische Geschichtswissenschaft

der Gegenwart in Selbstdarstellungen, 11, Innsbruck 1951, pp. 105-125.

25 On Ludwig Mitteis (1859-1921), see Leopold Wenger: Ludwig Mitteis und sein Werk,
Wien/Leipzig 1923; Walter Selb: Mitteis Ludwig, in: Osterreichisches Biographisches Lexicon

24

23



remembered that Koschaker’s autobiography was written after the end of the Second
World War, in particular with regard to descriptions of the facts that took place during
the Nazi regime; fortunately, some of the affirmations made in Koschaker’s autobiography
can be verified against the content of archival documents.

Research into his scientific works, on the contrary, took all his publications into
consideration, and included those regarding the laws of antiquity and Roman law. This
invites readers to consider a second important methodological question regarding this
research: namely, the context in which Koschaker lived and worked.?® Any statement,
publication or event can assume a different sense or can be used to support a certain
interpretation of the facts, when extrapolated from its original context. Koschaker’s
scientific works should therefore be analysed from two different perspectives: his
personal background and scientific milieu, on the one hand, and the circumstances of the
different periods of his life and, in particular, at the time of the Nazi regime, on the other.

The first perspective offers us the opportunity to understand Koschaker’s education
and ideas and how deeply the cultural and scholarly environment influenced him; the
second allows us to understand if, and to what extent, the presence of the regime
influenced his opinions and behaviour.

Just to take an example, Koschaker’s methodological approach to the study of Roman
law in Die Krise des rémischen Rechts, published in 1938, was criticised for focusing
predominantly on the links between Roman law and current law; this idea was interpreted
by some scholars as offering legal basis for the expansionist aims of the Nazi regime. Yet,
a comprehensive investigation on Koschaker’s scientific experience and publications
clearly displays the coherence of his dogmatic approach over the decades, whether before,
during or after the end of the Second World War and would therefore negate that he
offered his flank to the regime.

It is only by investigating how Koschaker’s approach to Roman law study developed
over time that we can understand if it was somehow influenced by the Nazi ideology,
political or opportunistic considerations or not. On the contrary, by restricting the focus
of our attention to single events and periods of time, we simply run the risk of not making
unbiased judgments on Koschaker, whether as a scholar or person.

1815-1950, V1, Wien 1975, pp. 323-324; Selb: Mitteis, Ludwig, in: NDB 17, Berlin 1994, pp.
576-577.

26 See, on this question: Quentin Skinner: Meaning and Understanding in the History of Ideas, in:
History & Theory 8, 1 (1969), pp. 3-53; Skinner’s extreme contextualism has been further
developed and questioned in Mark Bevir: Mind and Method in the History of Ideas, in: History
& Theory 36, 2 (1997), pp. 167-189; Peter E. Gordon: Contextualism and Criticism in the
History of Ideas, in: Darrin M. McMahon/Samuel Moyn (eds.): Rethinking Modern European
Intellectual History, Oxford 2014.
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1.3 State of the studies on Paul Koschaker

Publications regarding Paul Koschaker are quite numerous, but in general they are also
quite fragmentary. With a few exceptions, encyclopaedic entries and similar small works

offer a brief overview on his life and scientific experiences;?’

one of the most complete
reconstructions can be found in his autobiography.?®

Beyond these works, the publication of the correspondence between Koschaker and
his pupil Kisch deserves special mention.?’ Kisch was a legal historian of Jewish origins
who escaped to the USA in 1935, where he found a post at the Jewish Institute of Religion
in New York. He met Koschaker for the first time when they both were in Prague, where
Kisch was born, studied and obtained his Doctorate at the Law Faculty, and where

Koschaker was appointed to the Chair of Roman law in 1908.

27 Leopold Wenger: Paulo Koschaker Sexagenario, in: Festschrift Paul Koschaker zum 60.

Geburtstag, 111, Weimar 1939, pp. 1-23; Artur Steinwenter: Paul Koschaker zum 70.
Geburtstag, in: Anzeiger fiir die Altertumswissenschaft 2 (1949), p. 68; Max Kaser: Grazer
Lehrer des romischen Rechts seit der Jahrhundertwende, in: Wilhelm Danhofer (ed.): 400
Jahre Akademisches Gymnasium in Graz 1573-1973, Graz 1973, pp. 122-125; Gunter Wesener:
Romisches Recht und Naturrecht, in: Hermann Wiesflecker (ed.): Geschichte der
Rechtswissenschaftlichen Fakultdt der Universitit Graz 9, Teil 1, Graz 1978, pp. 112-115; Gerhard
Ries: Paul Koschaker, in: NDB 12, Berlin 1980, pp. 608-609; Miiller: Paul Koschaker (1879-
1951), pp. 271-284; Gerhard Oberkofler: Studien zur Geschichte der dsterreichischen
Rechtswissenschaft, Frankfurt a.M. 1984, pp. 315-318; Zimmermann: Heutiges Recht, pp. 21
and 37 ff.; Wesener: Paul Koschaker, in: Rafael Domingo (ed.): Juristas universales, 111,
Juristas del siglo XIX. Da Savigny a Kelsen, Madrid 2004, pp. 971-974; Michael P. Streck/Gero
Dolezalek: Paul Koschaker: Zum 125. Geburtstag am 19. April 2004, in: Jubilden 2004.
Personen-Ereignisse, Leipzig 2004, pp. 31-34; Johannes Renger: Altorientalistik, in Jirgen
Elvert/Jiirgen Nielsen-Sikora (eds.): Kutlurwissenschaften und Nationalsozialismus, Stuttgart
2008, pp. 469-502; Wesener: Paul Koschaker (1879-1951), Begriinder der altorientalischen
Rechtsgeschichte und juristischen Keilschrififorschung, in Karl Acham (ed.): Rechts-, Sozial-
und Wirtschaftswissenschaftlichen aus Graz, Wien/Koln/Weimar 2011, pp. 273-285; Georg
Neumann: Paul Koschaker in Tiibingen (1941-1946), in: ZABR 18 (2012), pp. 23-36; Hans
Neumann: Koschaker, Paul, in: Peter Kuhlmann/Helmuth Schneider (eds.): Geschichte der
Altertumswissenschaften. Biographisches Werklexikon. Der Neue Pauly Supplemente 6,
Stuttgart 2012, pp. 666-668; Gerhard Kleinheyer/Jan Schroder (eds.): Deutsche und
Europdische Juristen aus neun JahrhundertenS, Tibingen 2017, p. 530. Particularly relevant
are also some obituaries: Martin David: In memoriam Paul Koschaker, in: TRG 19 (1951), pp.
501-503; Pietro De Francisci: Paul Koschaker (1879-1951), in: SDHI 17 (1951), pp. 384-388;
Karl-Heinz Below/Adam Falkenstein: Paul Koschaker 1, in: ZSS (RA) 68 (1951), pp. IX-XIX;
Fritz Pringsheim: Paul Koschaker T, in: Gnomon 23, 6 (1951), pp. 358-360; Mariano San
Nicolo: Paul Koschaker T, in: Jahrbuch der Bayerischen Akademie der Wissenschaften 1952,
pp. 163-165; San Nicolo: Paul Koschaker 1, in: Almanach der Osterreichischen Akademie der
Wissenschaften, Wien 1953, pp. 361-367; Wenger: In memoriam Paul Koschaker, in: IVRA 3
(1952), pp. 491-497; Below: Paul Koschaker (1879-1951). In Memoriam, in: ZDMG 104
(1954), pp. 1-44.

28 Koschaker: Selbstdarstellung, pp. 105-125.

2 Kisch: Paul Koschaker. Gelehrter, Mensch und Freund. The exchange of letters counts a total
of 27 documents that they sent each other from 1% January 1940 up to Koschaker’s death.
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The letters contained in the epistolary represent a very important and, at the same time,
characteristic source. They offer us a privileged insight into some aspects regarding
Koschaker’s life and private thoughts. Facts regarding his academic experience or events
that took place in Europe and in Germany at the time are discussed too, but in a context
that allowed Koschaker greater freedom in expressing his opinions and ideas. Nevertheless,
some of the letters were sent after the end of World War II, and run the risk of
reconstructing past events in retrospect, which could lead to their reinterpretation, even
involuntarily, in the light of the changed times and conditions.

In any case, this correspondence between a scholar and his pupil, who became close
friends over the years, allows us to see Koschaker in a different light: the traits of his
personality clearly emerge and it is thus possible to discover the person beyond the
scholar, his feelings, his qualities and flaws. Rather than attempting to be biographical,
this epistolary elucidates some very interesting aspects of Koschaker’s personal life and beliefs
that are important to gaining a clearer understanding of his works and convictions.*

When reading the publications on Koschaker, it becomes immediately apparent that
most works dealing with him tend to concentrate on single aspects or periods of his life;
on the contrary, Giaro also painted a broader picture of Koschaker without writing a
biographical work strictly speaking, as his book focused principally on challenging some
of Koschaker’s scientific and ideological stances.’!

Typically, the years Koschaker spent in Berlin attracted great attention among the
scholars for obvious reasons.* In Berlin he was appointed to the Chair for Roman Law
and Comparative Legal History, which had previously been occupied by Rabel until 1935.
He was thus given the opportunity to hold the so-called Savigny’s Chair (Lehrstuhl

30
31

See above, § 1.2, for a description of the different types of sources used for this research.
Tomasz Giaro: Aktualisierung Europas. Gespréche mit Paul Koschaker, Genova 2000. Of the
same author, see also: Giaro: Paul Koschaker sotto il Nazismo: un fiancheggiatore ‘malgré
soi’, in: luris Vincula. Studi in onore di Mario Talamanca, IV, Napoli 2001, pp. 159-188; Giaro:
Der Troubadour des Abendlandes. Paul Koschakers geistige Radiographie, in: Horst
Schroder/Dieter Simon (eds.): Rechtsgeschichtswissenschaft in Deutschland 1945 bis 1952,
Frankfurt am Main 2001, pp. 31-76; Giaro: “Comparemus!” Romanistica come fattore
d’unificazione dei diritti europei, in: Rivista critica del diritto privato XIX, 4 (2001), pp. 539-
568. Giaro’s stances on Koschaker will be further analysed in the next chapters. On his work
Aktualisierung Europas see the following reviews by: Antonio Guarino: Sine ira et studio, in:
Trucioli di bottega, 8, Napoli 2002, pp. 10-17; Fritz Sturm: Besprechung von T. Giaro,
Aktualisierung Europas. Gespriche mit Paul Koschaker. Name, Genua, 2000, in: ZSS (RA)
120 (2003), pp. 352-362.

32 See Below/Falkenstein: Paul Koschaker T, p. X; Below: Paul Koschaker, pp. 2 ff.; Miiller: Paul
Koschaker (1879-1951), pp. 279 ff.; Giaro: Aktualisierung Europas, pp. 38 ff.; Renger:
Altorientalistik, pp. 480 and 495 f. For reasons connected to the subject of her book, a few pages
to Koschaker’s years in Berlin are devoted also in Anna-Maria Grifin von Losch: Der nackte
Geist. Die juristische Fakultdt der Berliner Universitdt im Umbruch von 1933, Tiibingen 1999,
pp- 264 and 390-394.
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Savignys)** and become a member of the Prussian Academy of Science (Preufische
Akademie der Wissenschaften) and member of the Academy for German law (4kademie
fiir Deutsches Recht). The latter was established by the Nazi regime and, when Koschaker
arrived in Berlin, Hans Frank, Commissioner of the Reich for the Standardisation of
Justice (Reichskommissar fiir die Gleichschaltung der Justiz) was its director.?*
Koschaker was also in touch with members of the regime in those years and he was
invited by Frank himself to hold a lecture at the Akademie fiir Deutsches Recht in
December 1937.

That period of Koschaker’s life was considered as a turning point in his career.*
Scholars who had first analysed the events that took place in Berlin tended to idealise
Koschaker. His behaviour was described at times as heroic, as he had singlehandedly
taken on the question of the crisis of Roman law in his lecture at the academy before an
auditorium of members and supporters of the Nazi regime. Koschaker was repeatedly
defined as a committed antifascist who decided to face the regime on the matter of Roman
law before a Nazi institution. He was associated as a symbol of opposition to the Nazi
regime; many of the events that happened in Berlin, for instance, the troubles that beset
the Institute for Ancient Near Eastern Legal history (Seminar fiir Rechtsgeschichte des
Alten Orients), or Koschaker’s decision to leave the city and move to the quieter
Tibingen, were interpreted as a sign of the regime’s desire to remove one of its opponents.

This communis opinio was particularly popular and has remained such for decades,
but it actually runs the risk of corroborating an idealised and apologetic narrative on
Koschaker whilst failing to question his alleged heroic behaviour. As such, the true
significance and value of his works was - and still is at times - confused with the value
judgements attached to his conduct during the Nazi regime.

Counter reactions to this popular narrative on Koschaker are more recent.’® Again,
Koschaker’s behaviour and works have been investigated, but from a different perspective

3 See Below/Falkenstein: Paul Koschaker T, p. X; Giaro: Aktualisierung Europas, pp. 38 ff. and
further below, chapter 3.
The events described in these pages regarding Koschaker’s time in Berlin will be in-depth
analysed below, see chapter 3. On Hans Frank (1900-1946), see Christoph KleBmann: Der
Generalgouverneur Hans Frank, in: VfZG 19 (1971), pp. 245-260; Dietmar Willoweit:
Deutsche Rechtsgeschichte und , nationalsozialistische Weltanschauung®™ in: Michael
Stolleis/Dieter Simon (eds.): Rechtsgeschichte im Nationalsozialismus, Tiibingen 1989, pp. 25-
42; Christian Schudnagies: Hans Frank. Aufstieg und Fall des NS-Juristen und
Generalgoverneurs, Rechtshistorische Reihe 67, Frankfurt a.M. 1989, pp. 21-28; Lothar
Gruchmann: Justiz im Dritten Reich 1933-1940: Anpassung und Unterwerfung in der Ara
Giirtner’, Miinchen 2001, pp. 86-92, 434-448, 632-652 and passim. On the Akademie fiir
Deutsches Recht, see below, pp. 83 ff.
35 This kind of question has been in part already discussed in Tommaso Beggio: Paul Koschaker
and the Path to “Europa und das rémische Recht”, in: ELR 6 (2017), pp. 291-326.
36 See Giaro’s works quoted above, fn. 31. Giaro’s approach has been followed also by Alessandro
Somma: [ giuristi e [’Asse culturale Roma-Berlino: Economia e politica nel diritto fascista e
nazionalsocialista, Frankfurt a.M. 2005; Somma: L 'uso del diritto romano e della romanistica
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that attempted to challenge the idealised portrait of the scholar. These attempts mainly
determined, on the contrary, that Koschaker was (possibly) an involuntary supporter of
the Nazi regime, and having formulated such an opinion, interpreted all events of his life
as further evidence of this new scholarly perspective. De facto, it was necessary to re-
examine such an eminent 20" century Roman law scholar from a new perspective, thus
going beyond his idealised image, to gain a better understanding of the events concerning
his life and their importance. Several decades had passed from those events and the facts
could now be analysed with more emotional distance.

However, once again, only single aspects of his life or scientific stances were taken
into consideration to substantiate the foregone conclusion that he was ideologically close
to the regime, and by doing so, challenge his entire scholarly works and the ideas
underpinning them.*’

Both the above-mentioned stances towards Koschaker are well established and tend
to offer black and white judgments on him; however, they are based on a smattering of
standardised views based on partial research into the sources at our disposal which have
ultimately led not only to a fragmentary reconstruction of the events of Koschaker’s life,
but also to a partial interpretation of his scientific opinions.

Moreover, less attention has been devoted by scholars to other periods of Koschaker’s
life, for example, the time he spent in Leipzig, which has attracted attention mainly in
relation to his studies on cuneiform law.*® The same can be said about Tiibingen, from
1941 to 1946, which has only recently begun to attract some scholarly interest.*

In general, while great importance has been attached to the political role played by
Koschaker during the time of the Nazi regime, or to the political events of his life and
career, too often they have led to personalised and dogmatic opinions of Koschaker that
have prevailed over the facts and, above all, the content of the sources.

On the contrary, from a methodological point of view, great attention has been usually
paid to his dogmatic approach to the study of Roman law and at times Koschaker has
even been described as the creator of a “second Pandect-science”.** Very recently his
method has been studied also by Winkler who compared Koschaker’s stances mainly with
Franz Wieacker’s, and then also with the methods adopted by other Roman law scholars

tra Fascismo e Antifascismo, in: Massimo Miglietta/Gianni Santucci (eds.): Diritto romano e
regimi totalitari nel ‘900 europeo, Atti seminario internazionale di diritto romano (Trento, 20-
21 ottobre 2006), Trento 2009, pp. 101-125.

The attack against Koschaker’s scientific stances aimed also to question the very idea of a
European legal tradition based on Roman law and its reception. This question will be discussed
in chapter 6, §§ 1 and 2, and chapter 7.

3 See, e.g., Miiller: Paul Koschaker (1879-1951), pp. 271-284; Renger: Altorientalistik, pp. 469-
502; Wesener: Paul Koschaker (1879-1951), pp. 273-285.

See Giaro: Aktualisierung Europas, pp. 65 ff. and, above all, Neumann: Paul Koschaker in
Tiibingen, pp. 23-36.

Giaro: “Comparemus!”, pp. 541 and 544 f.; Somma: L ‘uso del diritto romano, p. 113.
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during the thirties and forties of the 20" century.*! Winkler’s research is particularly
interesting, because it does not isolate Koschaker and his studies from the rest of the
Roman law debate, rather it places him in the context of his time. Of course, the
investigation is circumscribed and its purview relates only to certain aspects of
Koschaker’s methodology and is selective of his works, as the monograph is devoted
mainly to the study on another highly important Roman law scholar of the 20™ century,
namely, Wieacker.*? Yet again, this has inevitably led to a partial vision of Koschaker’s
scientific views and tended to emphasise his dogmatic approach; in this respect, Winkler
partly agreed with Giaro and Somma’s point of view.

The definition of Koschaker’s approach as a sort of “second pandectist” pinpoints an
aspect of his methodology, but it does not grasp the complexity of his stances, as will
emerge from this inquiry on his publications. As the links with the methods of the
pandectists have been often underlined, scholars have tended to pay less attention to his
comparative approach, albeit with some exceptions,*’ or to the application of the tools of
interpolationism in the works he published during the first three decades of the 20®
century.*

This brief overview of the state of the studies on Paul Koschaker has clearly shown
the need for a new comprehensive research on him, based on the sources now at our
disposal.

41 Viktor Winkler: Der Kampf gegen die Rechtswissenschafi. Franz Wieackers ,, Privatrechtsgeschichte

der Neuzeit" und die deutsche Rechtswissenschaft des 20. Jahrhunderts, Hamburg 2014, pp. 135-256.
42 On Franz Wieacker (1908-1994), see: Okko Behrends: Franz Wieacker 5.8.1908 — 17.2.1994,
in: ZSS (RA) 112 (1995), pp. xur-xLir; Okko Behrends/Eva Schumann (eds.): Franz Wieacker.
Historiker des modernen Privatrechts, Gottingen 2010; Joseph Georg Wolf: Franz Wieacker
(5. August 1908 — 17. Februar 1994), in: Stefan Grundmann (ed.): Deutschsprachige
Zivilrechtslehrer des 20. Jahrhunderts in Berichten ihrer Schiiler. Eine Ideengeschichte in
FEinzeldarstellungen, 1, Berlin 2007, pp. 73-86; Winckler: Der Kampf, and the recently
defended doctoral thesis by Ville Erkkild: The Conceptual Change of Conscience: Franz
Wieacker and German Legal Historiography 1933-1968.
4 Miiller: Paul Koschaker (1879-1951), pp. 271-284; Zimmermann: Heutiges Recht, pp. 21 and
37 ff,; Guido Pfeifer: Keilschrifirechte und historische Rechtsvergleichung — methodengeschichtliche
Bemerkungen am Beispiel der Eviktionsgarantie in Biirgschatsform, in: Adrian Schmidt-
Recla/Eva Schumann/Frank Theisen (eds.): Sachsen im Spiegel des Rechts, Ius Commune
Propriumque, Koln/Weimar/Wien 2001, pp. 11-37; Zimmermann: Europa und das rémische
Recht, in: Archiv fiir die civilistische Praxis 2 (2002), pp. 243-316 and praecipue, pp. 245 ff.;
Lorena Atzeri: La ‘storia del diritto antico’ e una lettera inedita di Paul Koschaker, in: [AH 2
(2010), pp. 191-222.
For an overview on Koschaker’s approach to the interpolationism, see Beggio: La
‘Interpolationenforschung’ agli occhi di Paul Koschaker: la critica a Gradenwitz e alla
cosiddetta ‘neuhumanistische Richtung’ e lo sguardo rivolto all’esempio di Salvatore
Riccobono, in: Martin Avenarius/Christian Baldus/Francesca Lamberti/Mario Varvaro (eds.):
Gradenwitz, Riccobono und die Entwicklung der Interpolationenkritik, Tiibingen 2018, pp.
121-155.
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1.4 Research questions and outline of the book

This book aims to try to offer an answer, or at least lay down the basis for further
discussion on a number of questions relating not exclusively to the events of Koschaker’s
life.

First of all, this research offers a comprehensive biographical reconstruction of
Koschaker’s work and academic experience, mainly based on the recently discovered
archival sources, the first question being, therefore, whether it is possible or not to shed
new light (or cast shadows) on events and periods of his life that have not previously been
explored in-depth.

The second research question relates to Koschaker’s main methodological postulates
and how they developed over the years. The answer to such issues can only be found, as
has already been mentioned, through a comprehensive analysis of Koschaker’s scientific
stances and works. During this study, additional questions will undoubtedly unfold, such
as to whether or not a trait-d 'union existed between Koschaker as a Romanist and as a
Legal historian in the field of the laws of antiquity. And further still, what role was played
by comparative Legal history in his methodological postulates and works?

It should be also remembered that Koschaker lived a significant part of his life, above
all from an academic perspective, under the Nazi regime. Naturally, this raises the
question of how and to what extent Koschaker’s personal behaviour and scientific
approach were affected by the emergence of the regime.

The third research question dealt with by this work relates to Koschaker’s European
narrative and the methodological postulates closely connected to it. It is important to
understand them thoroughly so that we can ask, if and to what extent they contribute to
contemporary European legal discourse and its future orientation.

These research questions are clearly intertwined and for this reason they will not be
dealt with separately in the following chapters.

Questions regarding Koschaker’s biography and methodological stances are among
the preliminary research questions to be covered within the ambit of this research. For
these reasons, the structure of this book has been organised according to a chronological
criterion, with the aim of first setting out a biographical and academic setting. Within this
framework, Koschaker’s early scientific stances can be analysed at the beginning of his
career (in chapter 2). Both his formative years at the University of Graz as a student, and
later as a young scholar at various Austrian and German universities, as well as his main
research interests at that time, namely, the laws of antiquity and, above all, cuneiform
law, will be thus investigated. Specific attention will be paid to the long period he spent
in Leipzig as a professor from 1915 to 1936. These years, which are considered as the
happiest of his life by Koschaker himself,* were particularly meaningful from a scientific

4 Koschaker: Selbstdarstellung, p. 115.
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point of view. Koschaker was part of the so-called ‘school of Ludwig Mitteis’ and, at the
same time, he was one of the pioneers of the new methodological trend known as
comparative legal history (vergleichende Rechtsgeschichte).*®

Essential biographical elements, the importance of which is also determined by
Koschaker’s scientific experience, emerge from the years he spent in Berlin, from 1936
to 1941 (chapter 3). Here, archival sources have been a highly precious aid in the
reconstruction of many of the events surrounding his appointment to the Chair for Roman
Law and Comparative Legal History at the University of the capital city, the establishment of
an Institute for Ancient Near Eastern Legal history, and, above all, his decision to leave
Berlin, a subject that deserves further attention thanks to the discovery of previously
inedited documents preserved at the archives of the Humboldt-Universitdt zu Berlin.

The critical situation that Roman law teaching would actually encounter at the
University of Berlin at that time will be carefully taken into consideration in this chapter,
given that it is a decisive element in evaluating Koschaker’s time spent in the capital.

Thanks to the results of this new analysis of the archival sources, it will be possible to
gain a clearer understanding of Koschaker’s reasons for moving to the smaller and quieter
University of Tiibingen, which will be analysed in chapter 4.4

Unpublished documents preserved at the University archive of Tiibingen and a few
recent studies*® have enabled us to compose a new comprehensive overview of this period
of Koschaker’s life. Koschaker was a highly esteemed scholar at the time, as the
documents for his appointment to Tiibingen suggest; nevertheless, and despite the
positive debut for his career at this University, Koschaker quickly began to encounter
difficulties there, as had happened in Berlin. Some of them concerned Roman law
teaching. For these reasons, questions connected with the teaching problems in German
universities, as well as with Koschaker’s approach to Roman law research and teaching,
will be investigated in this chapter.

The final part of the chapter will deal with Koschaker’s experience after the end of
the Second World War: his appointment as the new Dean of the Law Faculty in Tiibingen
and his subsequent and partly unexpected Emeritierung; the difficulties of life in occupied
Germany; Koschaker’s disillusionment with the treatment he received in Tiibingen at the
time, and finally his experience as a visiting professor at other German universities and
in Ankara.

4 For an initial overview, see Ernst Rabel: In der Schule von Ludwig Mitteis, in: The Journal of

Juristic Papyrology 7/8 (1954), pp. 157-161; Zimmermann: »In der Schule von Ludwig
Mitteis«: Ernst Rabel rechtshistorische Urspriinge, pp. 1-38. Further bibliography on the
‘school of Ludwig Mitteis’ and on Rabel, Partsch and Wenger below: pp. 44 ff.

This chapter will deal with the period from Koschaker’s appointment to Tiibingen in 1941 until
his death in 1951.

See, in particular, Neumann: Paul Koschaker in Tiibingen, pp. 23-36.
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The four above-mentioned chapters therefore provide the biographical basis with which
to investigate Koschaker’s scientific development; in this sense, they are a sort of
necessary premise that eventually lay bare the analysis of his two main publications in
the field of Roman law, Die Krise des réomischen Rechts und die romanistische
Rechtswissenschaft and Europa und das rémische Recht. Their content, the methodological
issues contained therein and the meaning of such works will be discussed in-depth in
chapter 5.

The analysis of Die Krise will take into consideration the main scientific aspects of
this work and the reactions of scholars to it both in Germany and beyond. It will examine
the situation of Roman law and scholarly debate at that time, with specific regard to the
approach of Italian scholars to these matters. Point 19 of the programme of the Nazi party,
as well as Koschaker’s opinion about the role it played in relation to the crisis of Roman
law will be the subject of a separate paragraph.

This section of the book will also offer the opportunity for an in-depth study of the
scientific premises of Koschaker’s criticism of the so-called Historisierung, the historical
approach to the study of Roman law, and consider his proposal to counter the crisis of
Roman law, through the Aktualisierung of its teaching and an up-to-date mos italicus.
This will allow us to assemble an unprecedented and almost comprehensive picture of
Koschaker’s methodological stances, which will be concluded by a study on Europa und
das rémische Recht; the latter will mainly focus on the novel elements of this work in
comparison to Die Krise, as well as the development of Koschaker’s conception on
Roman law.

As has been already been mentioned, Koschaker was central to rediscovering and
proposing a narrative on the European legal tradition and culture from the end of the
thirties onwards: this narrative, together with what could be defined as Koschaker’s
scientific legacy, will be the subject of chapter 6.

Koschaker’s contribution to the debate on Roman law methodology and comparative
legal history, as well as - what has been described by Roman law scholars - his scientific
limits, will be discussed in this part of the book.

The final chapter (chapter 7) will be devoted to some final remarks on Koschaker’s
conduct and scientific experience under the Nazi regime, as well as the controversies and
dichotomies created by scholars about him over time; finally, consideration will be given
to the significance and weight still carried by his ideas and works in contemporary
Romanist methodological discourse.
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2 From Graz to Leipzig (1897-1936)

2.1 The first steps of the “founder of cuneiform law”

Paul Koschaker was born in Klagenfurt in 1879, to an Austrian family of civil servants;'
as he wrote in his autobiography, he considered himself to be the product of the
“Germanization” of millions of Slavs by the superior German culture of the time.2
According to Kunkel, Koschaker was part of that group of eminent jurists who were born
under the Danube Monarchy (Donaumonarchie), which they perceived as their mother
country, but at the same time, having been called to work in German universities while
still young, they identified with Germany as their spiritual homeland (geistige Heimat)
and they greatly contributed, with their research and studies, to the development of
German jurisprudence.?

This feeling probably influenced Koschaker deeply throughout his whole life; in
particular, the idea of German cultural supremacy — as a legacy of the Holy Roman
Empire — over other European countries, except perhaps Italy, seems to distinguish his
two most famous works on Roman law, Die Krise des romischen Rechts und die
romanistische Rechtswissenschaft and Europa und das rémische Recht.* However, this
idea actually coloured almost all of his works, as we will see over the course of this
analysis on Koschaker, as his thoughts were influenced by the concept of a superior
rational order, and as a result his juridical depiction of Roman Law and of European Legal
history were also repeatedly influenced by this same concept.

Even though Koschaker was one of the most prominent legal historians during the
first half of the twentieth century, he began his university life studying mathematics at

For a bibliography on Paul Koschaker, see above, § 1.2. His father was Theodor Koschaker, a
civil servant who married Clementina Kamprath.

2 Koschaker: Selbstdarstellung, p. 105.

Wolfgang Kunkel: Paul Koschaker und die europdische Bedeutung des romischen Rechts, in:
L’Europa e il Diritto romano. Studi in memoria di Paolo Koschaker, 1, Milano 1954, pp. v-Xi,
and p. VII in particular. On Wolfgang Kunkel (1902-1981), see Dieter Norr: Wolfgang Kunkel
20.11.1902-8.5.1981, in Dieter Norr/Dieter Simon (eds.): Geddchtnisschrift fiir Wolfgang
Kunkel, Frankfurt a.M. 1984, pp. 9-24 and Fritz Sturm: Wolfgang Kunkel zum Geddchtnis, in:
BIDR 25/26 (1984), pp. 17-35.

Koschaker: Die Krise; 1d.: Europa und das rémische Recht.
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the University of Graz in 1897, but after just one year he decided to change his branch of
studies completely and switch to the faculty of Law.> The crucial meeting with Gustav
Hanausek,® who at the time held the Chair of Roman law, instilled Paul Koschaker with
a deep fascination for the subject.” Hanausek encouraged his pupil in his research on this
topic and, at the end of Koschaker’s studies at the university, helped him to get a study
grant from the Austrian Ministry of Education (Unterrichtsministerium), so that his pupil
could proceed in the study of Roman law.® Hanausek suggested that Koschaker went to
Leipzig, where the best Law faculty within the German-speaking countries was at the
time, according to Koschaker’s words.’ In any case, it is certain that during this period
two very important and prominent professors held the Chair of Roman law and the Chair for
Civil Law (Zivilrecht) in Leipzig, namely Ludwig Mitteis'® and Emil Strohal respectively.!!

5 Koschaker: Selbstdarstellung, p. 107. Koschaker wrote in his autobiography, that he decided to

change faculty according to a “Bediirfnis nach konkreter Anschaulichkeit”.

Hanausek (1855-1927) was professor of Roman law in Graz since 1893; he was a Pandectist

and he had a very dogmatic approach both to Roman law and to private law. Among his pupils,

were Leopold Wenger (1874-1953), Mariano San Nicolo (1887-1955), Artur Steinwenter

(1888-1959) and Julius Georg Lautner (1896-1972), in addition to Paul Koschaker. On

Hanausek see the entry Hanausek, Gustav, in: Osterreichisches Biographisches Lexicon 1815-

1950, 11, Wien 1959, pp. 173-174; Wesener: Gustav Hanausek (1855-1927) und seine Schiiler.

Das Hanausek-Seminar, in: Peter Mach/Matej Pekarik/Vojtéch Vladar (eds.): Constans et

Perpetua Voluntas. Pocta Petrovi Blahovi k 75. Narodeninam, Trnava 2014, pp. 693-722.

Beside Hanausek, there was another older professor of Roman law in Graz at the time, August

Heinrich Tewes (1831-1913). On Tewes, see Wesener: Romisches Recht, p. 112; 1d.: Tewes

(Heinrich) August von, in: Osterreichisches Biographisches Lexikon 1815-1950, XIV, Wien

2015, p. 274. On Wenger, see: Wesener: Romisches Recht, pp. 79-85; Gerhard Thiir: Leopold

Wenger: Ein Leben fiir die Antike Rechtsgeschichte, in Thir (ed.): Geddchtnis des 50.

Todesjahres Leopold Wengers (= Sitzungsberichte der Osterr. Akademie der Wissenschafien,

phil.-hist. KI., 741.), Wien 2006, pp. 1-4; Evelyn Hobenreich: Der ,, Konigsgedanke “, in Thiir:

Geddchtnis des 50. Todesjahres Leopold Wengers, pp. 17-32 (= Ead., in BIDR 42-43 [103-104],

2000-2001, pp. 213-222). On San Nicolo, see: Wesener: Rémisches Recht, pp. 116-119; Ries:

San Nicolo, Mariano, in: NDB 22, Berlin 2005, pp. 430-431; Pfeifer: San Nicolo, Mariano, in:

Reallexikon der Assyriologie und Vorderasiatischen Archdologie [RIA] 12, 1./2., Berlin/New

York 2009, pp. 24-25; on Steinwenter: Kaser: /n memoriam Artur Steinwenter, in: ZSS (RA)

76 (1959), pp. 670-677; Wesener: Romisches Recht, pp. 89-97; 1d.: Steinwenter, Artur, in: NDB

25, Berlin 2013, pp. 233-235; on Lautner: Kaser: Julius Georg Lautner T, in: ZSS (RA) 89

(1972), pp. 518-520 and Wesener: Rémisches Recht, pp. 102-104.

Koschaker attended classes on Roman law given both by Hanausek and Tewes, who by that

time was already quite advanced in years. It is interesting to note that during the 1901

Sommersemester Koschaker also attended the course Ergebnisse der Papyrusforschung held by

his future friend and colleague Leopold Wenger. See Wesener: Rémisches Recht, p. 112.

8 Miiller: Paul Koschaker (1879-1951), p. 272. Koschaker obtained his Ph.D. on 25th June 1903,
as corroborated by a document preserved at the archive in Graz: Graz-Universitdtsarchiv, Jur
ex 1904/1905.2 (1 p.): Grundbuchsblatt regarding Koschaker's data, presumably filled in by
himself.

9 Koschaker: Selbstdarstellung, p. 109.

10 On Mitteis, see above, p. 23, fn. 25.

1" On Emil Strohal (1844-1914), see Oberkofler: Studien zur Geschichte, pp. 336 ff. and 348 ff.;
Wesener: Osterreichisches Privatrecht an der Universitit Graz, in Alois Kernbauer/Gunter
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Both of them immediately influenced the young Koschaker (he was twenty-three at the
time), who was deeply impressed by the course of exegesis of the Digest (Pandektenexegese)
by Mitteis, as well as by the methodology adopted by Strohal, to whom Koschaker had
always been grateful and from whom he had learnt to study law applying a dogmatic
approach (Rechtsdogmatik).'> It should be emphasised, however, that his first
confrontation with Mitteis was not an endearing encounter for Koschaker, to such an
extent that after having spent three months on the research Mitteis gave him, he decided
to leave and go back to Graz. This happened in 1902. The topic that Koschaker was
supposed to study, according to Mitteis, related to the so-called leges luliae iudiciorum
privatorum et publicorum, but Koschaker was not at ease with such a theme,'3 which was
too historical, in his opinion.'"* The choice of the topic for the Habilitationsschrift, that
Koschaker had to write if he wished to obtain a professorship, was therefore quite hard, and
it needed Hanausek to convince Koschaker to return to Leipzig, suggesting a new research

Wesener (eds.): Geschichte der Rechtswissenschaftlichen Fakultdt der Universitit Graz 9, Teil
4, Graz 2002, pp. 32-42; Wesener: Emil Strohal (1844-1914). Uber die Pandektistik zum neuen
biirgerlichen Recht, in: Martin Josef Schermaier (ed.), lurisprudentia universalis. Festschrift
fiir T. Mayer-Maly zum 70. Geburtstag, Koln/Wien/Weimar 2002, pp. 853-864; Martin
Avenarius: Strohal, Emil, in NDB 25, Berlin 2013, pp. 570-571.
12 Miiller: Paul Koschaker (1879-1951), p. 272.
13 Koschaker, Selbstdarstellung, p. 109. Koschaker underlined how uncomfortable he felt with the
first topic given to him by Mitteis as well as the fact that he was not a wonder boy (Wunderkind),
like his friend Josef Partsch. He stressed that he was not able to deal with any kind of topic with
equal success. The subject chosen by Mitteis for Koschaker, in any case, was quite popular at
the time, given the resonance that it had obtained again after the publication of Moriz Wlassak’s
famous Romische Processgesetze, | and 11, Leipzig 1888-1891, a work still deeply discussed by
scholarship today. For a brief bibliographical overview, see Beggio: ‘Per legem Aebutiam et
duas lulias sublatae sunt istae legis actiones’: alcune considerazioni sull’evoluzione dei
‘iudicia legitima’ a partire dalla ‘lex Aebutia’, in: Luigi Garofalo (ed.): Il giudice privato nel
processo civile romano. Omaggio ad Alberto Burdese, 111, Padova 2015, pp. 83-140. It is an
oddity that a number of Romanists who were born in and had studied and worked in the Austro-
Hungarian Empire, like Mitteis, Wlassak and the younger Wenger and Koschaker, showed a
special interest in topics relating to ancient Roman trials. This suggests a scientific community
with tight links and a commonality of interests. On Wlassak (1854-1939), see Wenger: Moriz
Wiassak t, in: ZSS (RA) 60 (1940), pp. 1X-XLv; Wesener: Moriz Wlassak (1882-1884), in 1d.:
Rémisches Recht, pp. 60-66. On Josef Aloys August Partsch (1882-1925), see: Otto Lenel: Josef
Partsch t, in: ZSS (RA) 45 (1925), pp. vii-xi1; Rudolf Meyer-Pritzl: Der Rechtshistoriker und
Pionier der modernen Rechtsvergleichung Josef Partsch, in: ZEuP 7,1 (1999), pp. 47-74; 1d.:
Partsch, Josef Aloys August (1882-1925), in NDB 20, Berlin 2001, pp. 78-79; Baldus: Josef
Partsch, in: Rafael Domingo (ed.): Juristas Universales. Vol. IV. Juristas del siglo XX. De
Kelsen a Rawls, Madrid/Barcelona 2004, pp. 76-80.
See Kunkel: Paul Koschaker und die europdische Bedeutung des romischen Rechts, pp.VI-VIL:
“[...] und dass er die ihm von Mitteis gestellte Aufgabe einer Untersuchung der augusteischen
Prozessgesetze fallen liess, weil sie ihm ‘zu stark historisch’ war, dass er statt dessen aus
eigenem Entschluss eine prozessgeschichtliche Arbeit mit ausgesprochen dogmatischer
Fragestellung — das Buch iiber die transiatio iudicii — schrieb. Er war — und blieb immer — in
einem sehr entschiedenen Sinne Jurist.”
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project on a different topic to Mitteis, which the latter agreed to; hence, Koschaker was
able to spend the academic year 1903/1904 there.

The new subject proposed by Koschaker was related to the topic of ancient Roman
law civil procedure, exactly like the one previously suggested by Mitteis, but with a
narrower scope, making it more technical and less historical. Koschaker’s new research
would now focus on questions regarding the translatio iudicii."

After his second and more positive experience in Leipzig, working also as an assistant
to Strohal who had a Chair in Civil law (Zivilrecht), Koschaker went back to Graz to
finish the book that allowed him to get his Habilitation in 1905.'° The result of
Koschaker’s effort was the publication of Translatio iudicii. Eine Studie zum rémischen
Zivilprozef."” While writing it he was able to count on the help and comments of both
Mitteis and Wenger.'® The precise analysis developed by Koschaker in his book showed
immediately his deeply dogmatic tendency in dealing with Roman law topics and, despite
the success already achieved by the methodology of interpolationism,!® there were no
signs of textual criticism in the work.

The judgment written in February 1905 by Hanausek on his pupil’s work — the
Habilitationsgutachten — was more than favourable, since he referred to Koschaker as
one of the best experts in the field of Roman law civil procedure (Zivilprozess).?° Another

For an overview of this subject matter, see: Max Kaser/Karl Hackl: Das rémische Zivilprozessrecht,
Miinchen 1996, pp. 11, 29 and 51; Antonio Guarino: Diritto privato romano'?, Napoli 2001, pp.
219f.

Koschaker’s Habilitation was confirmed on 7% April 1905. See the document of the Minister
for Culture and Education (Ministerium fiir Kultur und Unterricht, Graz-Universitdtsarchiv,
Jur. ex 1904/1905.16).

Koschaker: Translatio iudicii. Eine Studie zum romischen Zivilprozess, Graz 1905.

18 Tbid., Vorwort.

On which see below, pp. 43 ff.

See Hanausek’s evaluation of Koschaker’s work for his habilitation (Habilitationsgutachten),
pages 20-21: “Die eindringende Kenntnis der Quellen und der gesamten einschlégigen Literatur
tiberrascht ebenso wie die Sicherheit, mit welcher Koschaker mit den subtilen Begriffen des
romischen Zivilprozesses operiert und die Reife und Besonnenheit seiner Polemik und
Beweisfiihrung. Ich meine nicht zu viel zu sagen, wenn ich Koschaker trotz seiner Jugend schon
jetzt fir einen der besten Kenner des romischen Zivilprozesses halte [...].” Hanausek’s
Gutachten contains a very detailed 28-page-long judgment on Koschaker’s work. The
document is preserved at the archive at the University of Graz: Graz-Universitdtsarchiv, Jur.
ex 1904/1905.12 K 703. See also Oberkofler: Die Vertreter des rémischen Rechts mit deutscher
Unterrichtssprache an der Karls-Universitdt in Prag: vom Vormdrz bis 1945, Frankfurt a.M.
1991, p. 49.
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very positive judgment on Koschaker’s work came from Wlassak,> with whom
Koschaker began a long-lasting friendship.??

Koschaker remained in Graz and held classes as a qualified university lecturer
(habilitierter Privatdozent) until 1908, when he was appointed associate professor
(auferordentlicher Professor) in Roman law at the University of Innsbruck.”> An
explanation for his call to Innsbruck lay partly in the publication of Translatio iudicii, but
this was not the only reason. Koschaker had already begun to show a deep interest in the
study of papyri and research into cuneiform law (Keilschriftrecht or, in plural,
Keilschriftrechte) when he was in Graz. There he was influenced by the German
translation of the Code of Hammurabi by Hugo Winckler in 1904%* and by the presence
at the university of the Semitic language scholar, Nikolaus Rhodokanakis (1876-1945).25
Rhodokanakis himself taught Koschaker the Assyrian language.?®

The term Keilschriftrecht(e) was actually coined some years later by Koschaker
himself, who used it for the very first time, in the English translation (“Cuneiform law”),
for an encyclopedic entry,”” but he had actually already adopted the adjective
keilschriftrechtlich before then and had offered an in-depth definition on the topic of this
kind of research in a previous article.?® This text was the written version of a speech he
had given at the international congress of legal historians — Internationales Historikerkongress
—in Oslo in 1928. On this occasion, Koschaker decided to change the name of the topic of his
studies from Babylonian-Assyrian legal history (babylonisch-assyrische Rechtsgeschichte) to
legal history in the field of cuneiform law sources (Rechtsgeschichte im Bereiche der

2l Wilassak was one of the most important and influential Roman law scholars in the field of

Roman legal trial (both in Roman private and criminal law). See now on this point Beggio: 4
Obra Centendria. Moriz Wlassak, Anklage und Streitbefestigung im Kriminalrecht der Rémer,
Wien, 1917, in: Interpretatio Prudentium 11, 2 (2017), pp. 17-38.

Koschaker: Selbstdarstellung, p. 110. It is remarkable that in 1939, as a member of the Prussian

Academy of Science (PreufSische Akademie der Wissenschaften), Koschaker was the promoter

of the motion to appoint Salvatore Riccobono and Moriz Wlassak (who died before the motion

had been voted on) as “correspondent members” (Korrespondierendes Mitglied) of the same

Academy. See below, p. 80.

23 Oberkofler: Die Vertreter des romischen Rechts, pp. 48-49.

24 Hugo Winckler: Die Gesetze Hammurabis in Umschrift und Ubersetzung, Leipzig 1904. On
Winkler (1863-1913), see Renger: Die Geschichte der Altorientalistik und der vorderasiatischen
Archdologie in Berlin von 1875 bis 1945, in: Willmuth Arenhdvel/Christa Schreiber (eds.): Berlin
und die Antike. Aufsdtze, Berlin 1979, pp. 151-192.

25 See Oberkofler: Die Vertreter des rémischen Rechts, p. 49. On Rhodokanakis (1876-1945), see
Fritz Freiherr Lochner von Hiittenbach: Rhodokanakis, Nikolaus (1876-1945), in: Osterreichisches
Biographisches Lexicon 1815-1950, IX, Wien 1985, pp. 113-114.

26 Koschaker: Selbstdarstellung, p. 113.

27 Koschaker: “Cuneiform law”, in: Encyclopaedia of the Social Sciences 9, New York 1933, pp.
211-219.

28 Koschaker: Forschungen und Ergebnisse in den keilschriftlichen Rechtsquellen, in ZSS (RA)
40 (1929), pp. 188-201 and 198 in particular.
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keilschriftlichen Rechtsquellen).?® In 1933 and again 1935 he returned to the topic and
decided to use the term Keilschrifirecht in the title of two further articles: Fratriarchat,
Hausgemeinschaft und Mutterrecht in Keilschrifirechten and Keilschriftrecht.>
During the years spent in Graz, Koschaker published two important in-depth articles on
Roman Egypt in the Savigny-Zeitschrift,>' which were the result of his recent research on
papyri. These two publications were quite impressive, not only for their quality, but also
because they followed — at the time — a very important field of research on papyri,
showing once more Koschaker’s eclectic nature as a scholar. His call to Innsbruck was
therefore well-founded, as it is extensively documented in the Majestditsvortrag, in which
the need to have a follower of new research trends — the Papyrusforschung and the
Rechtsgeschichte im Gebiete der Antike — was acknowledged as necessary also in Innsbruck,
after other scholars — representative of the new trends — had been called to the University of
Vienna and Graz.>

Yet it is curious to note that between 1907 and 1908, the Law Faculty of the University
of Graz — at the suggestion of Hanausek and Wenger — put forward Koschaker’s name as
associate professor, although he did not get the chair. Later in July 1908, his name was
suggested ex aequo loco together with those of Rabel (who was in Basel) and Pfaff (who
was in Prague) by Wenger for the full professorship in Roman law.3* On that occasion
the Law Faculty decided to appoint Pfaff, paving the way for Koschaker’s call to
Innsbruck, which finally took place in August 1908.3* Despite the need to secure a chair
for Koschaker in Innsbruck, just less than a year later after having been appointed to the
position at this university on 9" August 1908 — but the appointment did not become
effective until 1% October 1908 — he was offered a position at the University of Prague,

2 See also Miiller: Paul Koschaker (1879-1951), p. 274 and fn. 14; Renger: Altorientalistik, p.
479; Pfeifer: Keilschriftrechte und historische Rechtsvergleichung, p. 11; Mario Varvaro: La
‘antike Rechtsgeschichte’, la ‘Interpolationenforschung’ e una lettera inedita di Koschaker a
Riccobono, in: AUPA 54 (2010-2011), pp. 303-315.

Koschaker: Fratriarchat, Hausgemeinschaft und Mutterrecht in Keilschriftrechten, in: Zeitschrift

Siir Assyriologie und Verwandte Gebiete 7,41 (1933), pp. 1-89 and 1d.: Keilschriftrecht, in: ZDMG
89 (1935), pp. 1-39. One may compare, e.g., the title of a work by Koschaker of 1921 to
understand the change in the use of the terminology: Koschaker: Quellenkritische
Untersuchungen zu den “altassyrischen Gesetzen”. Mitteilungen der Vorderasiatisch-
Aegyptischen Gesellschaft (E.V.), Leipzig 1921.

Koschaker: Der Archidikastes. Beitrdge zur Geschichte des Urkunden- und Archivwesens im
romischen Agypten, in: ZSS (RA) 28 (1907), pp. 254-305; 1d.: Der Archidikastes. Beitrige zur
Geschichte des Urkunden- und Archivwesens im romischen Agypten, in: ZSS (RA) 29 (1908),
pp- 1-47.

Oberkofler: Die Vertreter des romischen Rechts, p. 49. In 1908 Ivo Pfaff was actually appointed
as full Professor in Roman law in Graz: Wesener: Rémisches Recht, p. 113. On Pfaff (1864-
1925), see: Wesener: Pfaff. Ivo, in: Osterreichisches Biographisches Lexicon 1815-1950, VIII,
Wien 1983, pp. 23-24; Elisabeth Berger: Pfaff, Ivo, in: NDB 20, Berlin 2001, pp. 295-296.

On Rabel, see above, chapter 1, fn. 7.

Wesener: Romisches Recht, p. 113.
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obtaining the full professorship in Roman law, together with Mayr, on 4" April 1909.3°
The Law Faculty at the University of Innsbruck attempted to oppose his call to Prague,
sustaining that Koschaker’s name would soon be suggested for the full professorship in
Roman law.3¢ However, the decision to have Koschaker in Prague had been already taken
by the ministry and he moved there.

Koschaker held the chair at the Faculty of Law in Prague, which had been occupied
by Pfaff until September 1908, having himself taken the place of Ludwig Mitteis in
1895.37 It is curious to note that in 1909, Koschaker took over from Pfaff, who moved to
Graz in 1908 (where he obtained the full professorship), the very university at which
Koschaker had completed his Habilitation.’®

Three names were put forward to find a replacement for Pfaff: Rabel, Partsch and
Koschaker. There was a specific reason for the Faculty of Law choosing one of these
three scholars. At the time when Mitteis was professor of Roman law there, he began an
intensive and successful study of papyrology. It was a new trend, of which Mitteis was
one of the main exponents.*® Pfaff had continued in the footsteps of his predecessor, and
it was therefore necessary to find an appropriate successor. Koschaker had already
published two works based on the study of papyri in 1907 and 1908, regarding the
Archidikastes in Roman Egypt.*°

It is likewise certain that his interest in this subject matter and cuneiform law and the
so-called Rechte der Antike increased considerably when he was in Prague.*! In fact, it
was just after his arrival in Prague that Koschaker, influenced by the studies and the book

35 Oberkofler: Die Vertreter des romischen Rechts, p. 48. See also Id.: Studien zur Geschichte, pp.

310-315.

Oberkofler: Die Vertreter des romischen Rechts, p. 49. Oberkofler quotes the words written in
the decree of the Law Faculty.

Oberkofler: Die Vertreter des rémischen Rechts, pp. 46 f.

Koschaker was eventually preferred to Rabel. As mentioned above (fn. 13), it seems that there
was a close-knit circle of Austrian Romanists that distinguished itself in scientific interests.
They usually worked within quite a restricted number of universities, unless they were
appointed for a professorship at a major German university.

Mitteis was a pioneer in the field of juridical papyrology to such an extent that Koschaker
considered him the “father” of this branch of studies: Koschaker: Selbstdarstellung, pp. 111.
Koschaker failed to mention another name that should be cited among the founders of the
juridical papyrology, namely Otto Gradenwitz. The reason could lie in the fact that Koschaker
did not particularly admire Gradenwitz and his scientific works, as can be seen in Koschaker:
Otto Gradenwitz T, in: ZSS (RA) 56 (1936), pp. IX-xiI. On Gradenwitz (1860-1935), see his
autobiography in Hans Planitz (ed.): Die Rechtswissenschaft der Gegenwart in
Selbstdarstellung 3, Leipzig 1929, pp. 41-88; Kaser: Gradenwitz, Otto, in: NDB. 6, Berlin 1964,
pp. 702-703; Klaus-Peter Schroeder: , Eine Universitit fiir Juristen und von Juristen “.
Die Heidelberger Juristische Fakultdt im 19. und 20. Jahrhundert [Heidelberger
Rechtswissenschaftliche Abhandlungen 1], Tiibingen 2010, pp. 315-322.

40 See above, fn. 31.

41 Oberkofler: Die Vertreter des romischen Rechts, pp. 49 f.
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on the Griechisches Biirgscafisrecht recently published by his friend Partsch,*? began the
research that would lead to the publication of one of his masterpieces, Babylonisch-
assyrisches Biirgschaftsrecht.*> His intensive work in this field of study quickly
contributed to building his reputation, and not only within the German-speaking academic
milieu. Koschaker was considered one of the best comparative law scholars
(Rechtsvergleicher) of his time, as well as the founder of cuneiform law studies. The
memories regarding the years in Prague are, therefore, positively depicted by Koschaker
himself in his autobiography:

Prag war eine geistige regsame Stadt, wie auch die Cechen geistig und
wirtschaftlich die Elite der slawischen Nationen Osterreichs waren. Was die kleine
deutsche Minderheit betraf, so ergab sich dasselbe schon daraus, dal sie zum
grof3en Teil aus Juden bestand, deren Familien, schon seit langem in Prag anséssig,
weitgehend assimiliert und hoch kultiviert waren, so dal die Juden als Tréger des
Deutschtums in Prag galten. Damit scheint es mir zusammenzuhéngen, dal3 es
keinen ausgesprochenen Antisemitismus gab. [...] So war Prag reich fiir mich an
personlichen und anregenden Beziehungen, auf die hier einzugehen aber zu weit
fiihren wiirde.*

During his period in Prague, Koschaker exchanged correspondence with Carl Christian
Ernst Bezold, a renowned philologist, Orientalist and Semitist, who was working in
Heidelberg at the time, and was known for his Akkadian language studies. We can infer
that Koschaker discussed some texts written in Akkadian with him, from three letters
conserved at the archive of the Karl-Ruprechts-Universitit Heidelberg, one dated 2™

42 Josef Partsch: Griechisches Biirgschaftsrecht, Leipzig-Berlin 1909, with a review written by

the same Koschaker, in: ZSS (RA) 30 (1909), pp. 414-419. See Oberkofler: Die Vertreter des
rémischen Rechts, p. 49 and Koschaker: Selbstdarstellung, pp. 112 ff. Koschaker and Partsch
became friends when Koschaker went to Leipzig for the first time to study with Mitteis and
Strohal. They are considered, together with a few other scholars, to be representative members
of the School developed in Leipzig by the same Ludwig Mitteis. On this point, see below, pp.
44 ft.

Koschaker: Babylonisch-assyrisches Biirgschaftsrecht. Ein Beitrag zur Lehre von Schuld und
Haftung, Leipzig-Berlin 1911. Josef Partsch defined this book as a fundamental text on
comparative legal history, while Kunkel wrote that it represented a foundation stone for a new
branch of the history of law. See Partsch: Bespr. zu Paul Koschaker, Babylonisch-assyrisches
Biirgschaftsrecht, in: Géttingische gelehrte Anzeigen, Berlin 1913, pp. 13-14; Kunkel:
Romisches Recht und antike Rechtsgeschichte, in: Geist und Gestalt. Biographische Beitrdge
zur Geschichte der Bayerischen Akademie der Wissenschaften vornehmlich im zweiten
Jahrhudert ihres Bestehens, 1, Miinchen 1959, pp. 249 ff. and 265.

4 Koschaker: Selbstdarstellung, p. 112.
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October 1911, and the other two, 4" February and 25" August 1913.% At the time
Koschaker was actually still working on his second major publication, which appeared a
few years later, namely the Rechtsvergleichende Studien zur Gesetzgebung
Hammurapis.*

Nonetheless, on 16" September 1914, Koschaker decided to accept the offer of the
Chair as Professor of Roman law at the newly established University in Frankfurt am
Main, since he wanted to work in a German university, although he actually remained
there less than a year, seizing the opportunity to move to the Faculty of Law at the
University of Leipzig in 1915. The short time spent in Frankfurt was remembered by
Koschaker in his autobiography as one of the happiest periods of his life from a personal
point of view, both for him and his wife.*’

Yet he could not refuse such an important offer as an appointment in Leipzig.

2.2 The call to Leipzig

In the first decades of the twentieth century, the Law Faculty at the University of Leipzig
was one of the most or, in Koschaker’s words,* the most prestigious Law Faculty in the
whole of Germany. Mitteis was a highly prominent name in the field of Roman law, as
Emil Strohal was in the field of Civil law. Moreover, from 1911 onwards, another
important Roman and Civil law scholar, Heinrich Siber, had held the Chair in Roman
law, alongside Mitteis.*

The call to Leipzig was in part unexpected and even surprising for Koschaker: he had
been appointed to such a prestigious university, despite his young age — as Koschaker
was still only thirty-five — to a prestigious university, and what is more, he had the chair
that had previously belonged to Strohal, who died in 1914.5 Stranger still, the Law
Faculty offered Koschaker the Chair in both Roman law and German Civil law (Lehrstuhl
fiir romisches und deutsches biirgerliches Recht), even though civil law was not part of
his field of research.’! He pointed out that he had no intention of changing his branch of

4 The three letters can be found in the University of Heidelberg archive (Karl-Ruprechts-

Universitit Heidelberg, Universitdtsarchiv, Heid. Hs. 1501, 113). On Bezold (1859-1922), see:
Mariano San Nicolo: Bezold, Carl Christian Ernst, in: NDB 2, Berlin 1955, pp. 212-214.
Koschaker: Rechtsvergleichende Studien zur Gesetzgebung Hammurapis. Konigs von Babylon,
Leipzig 1917, Vorwort, pp. V-IX.

47 Koschaker: Selbstdarstellung, p. 115.

8 TIbid.

4 On Siber (1870-1951) see Wieacker: Heinrich Siber T, in: ZSS (RA) 68 (1951), pp. IX-XXXII;
Avenarius: Siber, Heinrich Bethmann, in: NDB 24, Berlin 2010, pp. 303-305.

See Below/Falkenstein: Paul Koschaker ¥, p. X.

3L See Miiller: Paul Koschaker (1879-1951), p. 273.
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study from Roman law to civil law, but the faculty nonetheless acquiesced.> There was
quite a stir, as well as criticism surrounding the appointment of such a young scholar to
Leipzig, considering as well that Koschaker did not have so many publications at the time
and, in particular, only one on Roman law, his Habilitation monograph.>

Koschaker could not, of course, refuse such a great opportunity, a true springboard to
academic success, and moreover, he could again work with Mitteis.>*

The decision to move to Leipzig was one of the most significant in Koschaker’s life
and, at the same time, the most satisfying. He wrote in his autobiography that the time in
Leipzig, from 1915 to 1936, were the best years of his life.? During the 21 years he spent
in Leipzig, Koschaker was offered a position in Munich and then in Vienna, but he refused
them both.*® The climate and people he found at Leipzig were highly receptive to his
career and his studies, and it is worth analysing in depth the situation Koschaker found
when he moved there. The initial settling-in period was not easy for him, both with regard
to the city and to the faculty, mainly because of the First World War. Koschaker spoke
guardedly of the strong tendency of Leipzig’s citizens to throw themselves into political
radicalism, with the consequence that the Saxon Social Democrats in Leipzig — before the
Nazis came to power — were somewhat “more red” than everywhere else in Germany, and
then, later, the “Browns” (the Nazis) were “more brown” than elsewhere.’” A very
positive aspect underlined by Koschaker, however, was the profound respect that the
Ministry of Education had for the autonomy of the university until 1933.

Over time, the situation at the Law Faculty improved; Koschaker felt increasingly at
ease and, in particular, well accepted by his colleagues, which he considered a great
personal success.’® The association between Koschaker and Mitteis also evolved from
that of a teacher-pupil relationship into a true friendship, both personal and academic,
which was also true for his friendship with Siber. As has already been mentioned, Mitteis
had been one of the most influential Roman law professors in the German-speaking
countries since the end of the nineteenth century. He was not only one of the pioneers of

52 Koschaker: Selbstdarstellung, p. 115.

53 Ibid.: “Ich zéhlte 35 Jahre, hatte noch keinen wissenschaftlichen Namen und sollte an der ersten
deutschen Juristenfakultét einen Lehrstuhl des deutschen biirgerlichen Rechts verwalten, von
dem ich anerkanntermaflen nichts verstand. Indessen war die Leipziger Juristenfakultdt
bekannt, sich bei Berufungen nicht an herkémmliche Clichés zu halten [...].” Beside the two
important and long articles on the Archidikastes in Egypt, Koschaker before the call to Leipzig
wrote another important text in the field of Ancient legal history: Koschaker: Observations
Jjuridiques sur «ibila-ablumy, in: Revue d’Assyriologie et d’Archéologie Oriental 11, 1 (1914),
pp- 29-42.

Oberkofler: Die Vertreter des romischen Rechts, p. 50.

Koschaker: Selbstdarstellung, pp. 115 f.; he wrote about his years in Leipzig: “Ich habe in
Leipzig 21 Jahre (1915-1936) die beste Zeit meines Lebens verbracht und auch mehrere Rufe
an grofle Universitdten ausgeschlagen.” See also Below/Falkenstein: Paul Koschaker T, p. X.
36 Ibid.

37 Koschaker: Selbstdarstellung, p. 116.

3% Ibid.
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the study of papyri, but also one of the first Roman law scholars to understand the
necessity avoiding the risk of Roman law becoming increasingly neglected through its
imposed “splendid isolation”. In 1891, Mitteis published a crucial work that indicated the
new trend and direction that the research on Roman law should take: Reichsrecht und
Volksrecht in den Ostlichen Provinzen des romischen Kaiserreichs.>

As Koschaker wrote many years later, Mitteis’ book was groundbreaking and opened
up new orientations for Roman law studies. Thanks to Mitteis’ work, scholars began to
deal with a huge number of new sources, in particular those coming from the Eastern
provinces of the Roman Empire, and they opened their mind to studies, which had
previously only been the domain of philologists, historians and theologists.®

At the same time, one must not forget that Mitteis had profoundly impressed Koschaker
during his first period in Leipzig, as the former held a course in Pandektenexegese attended
by around five hundred students. During his classes, Mitteis was able to combine the
methodology of the study of interpolations (Interpolationenforschung) from a juridical point
of view with a dogmatic approach, looking at the connections between ancient Roman
texts and contemporary legislation currently in force.’! Furthermore, he had been an
influential — though not a radical — representative of the trend of interpolationism and
thanks to him, in 1909, the work for the Index Interpolationum began.®

% Ludwig Mitteis: Reichsrecht und Volksrecht in den dstlichen Provinzen des romischen

Kaiserreichs. Mit Beitrigen zur Kenntnis des Griechischen Rechts und der spdtromischen
Rechtsentwicklung, Leipzig 1891.

See Koschaker: Europa und das romische Recht®, p. 299: “[...] So kam er dazu, seine
Aufmerksamkeit diesen Gstlichen Provinzialrechten zuzuwenden. Als solche kamen in Frage
das griechische Recht und orientalische Recht [...]. Ein einzigartiges Material flir das
hellenistische Recht Agyptens boten die griiko-dgyptischen Papyrusurkunden. Mitteis” Buch
hat Epoche gemacth und der Romanistik neue Orientirungen gegeben. Er wurde Begriinder der
juristischen Papyruskunde, und unter dem Einfluf3 der von ihm inaugurierten Studien wandten
die Romanisten ihr Interesse tiber das romische Recht hinaus auch anderen antiken Rechten zu,
die bisher, sofern sie iiberhaupt beachtet wurden, Doméne der Philologen, Theologen und
Historiker gewesen waren [...].”

8 Koschaker: Selbstdarstellung, p. 110: “[...] Die Auswahl der Stellen, ihre Behandlung, die
Interpolationenkritik ganz {iberwiegend nach juristischen Gesichtspunkten, die Verbindung der
gewonnenen Resultate mit dem modernen Recht, das alles gewiirzt durch echt Mitteis’sche
Sarkastik lieBen den geborenen Juristen erkennen und waren schlechthin meisterhaft. Ich hitte
spdtere romanistische Arbeiten ohne diese Vorbereitung niemals machen kénnen. Daneben
erhielt ich eine vortreffliche dogmatische Schulung durch Strohal [...].”

Index interpolationum quae in lustiniani Digestis inesse dicuntur. Editionem a Ludovico Mitties
incohatam ab aliis viris doctis perfectam, curaverunt Ernst Levy/Ernst Rabel, I-IV, Weimar
1929-1935. See Francisco Javier Andrés Santos: Brevissima storia della critica interpolazionistica
nelle fonti giuridiche romane, in: REHJ 32 (2011), pp. 65-120 and, in particular, p. 85 and
recently Gianni Santucci: «Decifrando scritti che non hanno nessun potere». La crisi della
romanistica fra le due guerre, in Italo Birocchi/Massimo Brutti (eds.): Storia del diritto e
identita disciplinari: tradizioni e prospettive, Torino 2016, pp. 63-102 and, praecipue, p. 79.
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Mitteis was able to influence the young Koschaker with respect to textual criticism
(Interpolationeforschung), as explained in more depth below,®® even if his pupil has usually
been considered a representative of the so-called Antikritik der Interpolationenforschung,
namely a critic of interpolationism. %

Mitteis’ ability to bring together the dogmatic and pandectist approaches with new
research trends and studies on papyri, not to mention his personal prestige and charisma,
quickly led to the birth of the Mitteis School at the beginning of the twentieth century in
Leipzig.% During the first two decades of the century, some of the most prominent Roman
Law scholars and legal historians of the time spent several years at this school such as
Hans Lewald,* Demetrios Pappulias,®’ Josef Aloys August Partsch,® Fritz Pringsheim,®
Ernst Rabel,”® Andreas Bertalan Schwarz,”' Rafal Taubenschlag,’”> Egon WeiB,”* Leopold
Wenger,’* Friedrich von WoeB” and, of course, Paul Koschaker, where they often worked
together with one another.

Every Roman law scholar interested in the new trends of studies, focusing on the law
of antiquity and the new — epigraphic, but, primarily, papyrological — sources, had to
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See below, chapter 5, § 3.

On this aspect, see Beggio: La ‘Interpolationenforschung’, pp. 121-155.

% On this School, see: Rabel: In der Schule von Ludwig Mitteis, in: The Journal of Juristic
Papyrology 7/8 (1954), pp. 157-161; Zimmermann: »In der Schule von Ludwig Mitteis«, pp. 1-
38, and 13 ff. in particular; Pfeifer: Keilschrifirechte und historische Rechtsvergleichung, pp.
11-37, and pp. 12-16 in particular, with further bibliography. Koschaker, however, never
defined the group of scholars working together with Mitteis as a school, since there were no
programmatic works that indicated the main features of the trend of studies. See Koschaker:
Europa und das rémische Recht*, p. 295 and fn. 1.

% On Lewald (1883-1963), see Below: Lewald, Hans, in NDB 14, 1985, pp. 411-412.

7 On Pappulias (1878-1932), see Koschaker: Demetrios Pappulias T, in: ZSS (RA) 53 (1933), pp.

650-651.

On Partsch see above in this chapter, fn. 13.

% On Pringsheim (1882-1967), see Elmar Bund: Fritz Pringsheim (1882-1967). Ein Grofer der

Romanistik, in: Helmut Heinrichs/Harald Franzki/Klaus Schmalz/Michael Stolleis (eds.):

Deutsche Juristen jiidischer Herkunft, pp. 733-744; Bund: Pringsheim, Fritz, in: NDB 20,

Berlin 2001, pp. 728-729.

On Rabel see above in this chapter, fn. 33.

"1 On Schwarz (1886-1953), see Kisch: Erinnerung an Bertalan Schwarz. Ein Briefwechsel 1938-

1953, in: Festschrift fiir Herbert Kraus. »Recht im Dienste der Menschenwiirde« (hrsg. vom

Gottinger Arbeitskreis), Wiirzburg 1964, pp. 167-189; Gabor Hamza: Das Muster der

Internationalitit des romischen Rechts: Der Lebenslauf von Andreas Bartholomeus Schwarz,

in: Acta Juridica Academiae Scientiarum Hungaricae 23 (1981), pp. 451-456; 1d.: Andrads

Bertalan Schwarz (1886-1953), in: Journal on European History of Law 3 (2012), nr. 1, pp. 58-

61.

On Taubenschlag (1881-1958), see Henryk Kupiszewski: Rafat Taubenschlag — hystorik prawa

(1881-1958), in: ,, Czasopismo — Prawno — Historyczne* 38 (1986), pp. 111-155.

73 On WeiB (1880-1953), see Sybille von Bolla: Egon Weif t, in: ZSS (RA) 70 (1953), pp. 518-

521; Rafal Taubenschlag: Egon Weif3, in: IVRA 4 (1953), pp. 553-557.

On Wenger see above, fn. 6.

75 On WoeB (1880-1933), see Wenger/Rabel: In memoriam Friedrich von Woef, in: ZSS 53

(1933), pp. 651-656.
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associate with this School and get in touch with its new groundbreaking methodology.
Almost every pupil and member in the Mitteis School tried to develop these new
methodological approaches to the best of their abilities. In particular, two important trends
developed within the School: the first was based on the comparative method as a means
to study ancient law and Roman law (the so-called vergleichende Rechtsgeschichte).
According to this trend — although scholars at times adopted different erspectives in their
studies — this methodological approach sought to allow for the comparison with modern
legislation, and in any case, did not call into question the supremacy of Roman law within
the field of ancient laws. The most important representatives of the trend were Partsch,
Rabel, Schwarz and Koschaker himself.

The second scientific trend, on the contrary, was much more focused on the comparative
study of ancient legal history: in this case the comparative approach was not a means to
gaining a better understanding of ancient laws in order to subsequently compare them
then with modern legislation, but in fact to reach a better understanding of purely ancient
laws, from a historical perspective. This very innovative way of studying Ancient and
Roman law — thus defined merely as one of the laws of the past, even if a very prominent
one — was suggested by Wenger. He expounded the new trend of the so-called antike
Rechtsgeschichte at the University of Vienna in 1904, during the inaugural lesson of his
course (the Antrittsvorlesung).”® Wenger’s idea and purpose consisted in saving Roman
law from the “splendid isolation” into which it had fallen after the crisis of the Pandect-
science (Pandektenwissenschaft) and the enactment of the German civil code (BGB).
Since the use of Roman law as a foundation stone of modern legislation was no longer
effective, it was necessary according to Wenger to study all the legal experiences of the
past from a purely historical point of view. Roman law was thus seen as a historical-
juridical phenomenon; it represented a very important legal experience but was one
among other legal systems, such as Greek law or Babylonian law.

Wenger’s proposal was harshly criticised by many scholars, including Mitteis and
Koschaker himself. We can clearly understand how much Koschaker distanced himself
from Wenger’s stances on antike Rechtsgeschichte in a discussion with Riccobono.”” In
1928, the eminent Italian scholar of Roman law at the University of Palermo and friend
of Koschaker’s decided to write an article to comment on and support Mitteis’ criticism
of Wenger’s theory.” Mitteis had actually published an article ten years before, in which

76 Wenger: Romische und antike Rechtsgeschichte. Akademische Antrittsvorlesung an der

Universitit Wien gehalten am 26. Oktober 1904, Graz 1905. Wenger offered a shorter
description of this new trend in 1930, in Wenger: Wesen und Ziele der antiken
Rechtsgeschichte, in: Emilio Albertario et al. (eds.): Studi in onore di Pietro Bonfante nel XL
anno di insegnamento, 11, Milano 1930, pp. 464-477. On the antike Rechtsgeschichte, see
below, chapter 5, § 3.

77 On Riccobono (1864-1958), see above, p. 19, fn. 14.

78 Salvatore Riccobono: Punti di vista critici e ricostruttivi. A proposito della Dissertazione di L.
Mitteis ‘Storia del diritto antico e studio del diritto romano’, in: AUPA 12 (1929), pp. 500-639
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he

intensely disapproved of antike Rechtsgeschichte.” In his text, Riccobono praised

Mitteis’ stance, arguing that not only Wenger but also Koschaker had to be considered

representatives of this new research trend whose goal was to achieve a universal legal

history (Universalrechtsgeschichte), to which Riccobono himself was so alien.®

Koschaker remained surprised at having been compared to Wenger and replied sternly in

an

article that appeared just a year later in the Savigny Zeitschrift.3! In consideration of
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and in particular, with regard to Mitteis’ text, pp. 578-620. Riccobono’s article followed the
Italian translation of the text written and presented by Mitteis in 1917 to criticise the proposal of
antike Rechtsgeschichte: Mitteis: Antike Rechtsgeschichte und romanistisches Rechtsstudium.
Vortrag, gehalten im Verein der Freunde des humanistischen Gymnasiums am 3. Juni 1917, in:
Mitteilungen des Vereins der Freunde des humanistischen Gymnasiums Wien, 18. Heft,
Wien/Leipzig 1918, pp. 56-76. For a detailed description, see Varvaro: La ‘antike
Rechtsgeschichte’, pp. 303-315.

On the debate between Mitteis and Wenger, see also Hobenreich: A propos , Antike
Rechtsgeschichte: Einige Bemerkungen zur Polemik zwischen Ludwig Mitteis und Leopold
Wenger, in ZSS (RA) 109 (1992), pp. 547-562.

It seems quite evident that Riccobono’s criticism, referring to the trend of Universalrechtsgeschichte,
probably exaggerated matters, because there were still differences between the
Universalrechtsgeschichte as suggested by Kohler, and the antike Rechtsgeschichte as
conceived by Wenger. The true “father” of Universalrechtsgeschichte was indeed Josef Kohler,
who explained his ideas in many works and in particular in Josef Kohler: Rechtsphilosophie
und Universalrechtsgeschichte, in: Josef Kohler (ed.): Enzyklopddie der Rechtswissenschaft in
systematischer Bearbeitung, Band 1, 7. Aufl., Miinchen/Leipzig 1915, pp. 1 ff. and 14 ff. On
Kohler (1849-1919), see: Giinter Spendel: Josef Kohler. Bild eines Universaljuristen,
Heidelberg 1983; Spendel: Josef Kohler (1848—1919), in: ZSS (GA) 113 (1996), pp. 434-451;
Hamza: Comparative Law and Antiquity, Budapest 1991, pp. 36 ff.; Fernando Gasc6 Inchausti:
Kohler, Josef, in: Domingo (ed.): Juristas Universales. Vol. Ill. De Savigny a Kelsen,
Barcelona/Madrid 2004, pp. 567-571; Pfeifer: Keilschrifirechte und historische Rechtsvergleichung,
pp. 13-14 (with other literature), where Pfeifer writes on Kohler: “Kohlers erklartes Ziel war eine
Universalrechtsgeschichte der Menschheit, zu welcher die Rechtsvergleichung die Grundlage
biete.”; Atzeri: La ‘storia del diritto antico’, pp. 191-222 and pp. 197 £, fn. 1-3, in particular.
Koschaker: Forschungen und Ergebnisse in den Keilschriftlichen Rechtsquellen, in: ZSS (RA)
49 (1929), pp. 188-201 and, in particular, p. 197 fn. 1. We can read in the footnote: “Riccobono
hat in seiner schon mehrfach zitierten Schrift ,,Storia del diritto antico e studio del diritto
Romano“, die man als die eindringlichste und beste Kritik der heutigen romanistischen
Rechtswissenschaft auch dann anerkennen wird, wenn man ihr nicht iiberall zu folgen vermag,
S. 613 ff. die Arbeiten zum altorientalischen Recht als ,,antike Rechtsgeschichte® klassifiziert.
Es ist nicht meine Absicht, zu diesem Begriffe Stellung zu nehmen, um so weniger als sein
Urheber, Wenger, ihn demnéchst neuerlich prizisieren wird. Wie ich aber iiber diese Studien
denke, habe ich schon vor 17 Jahren im Vorworte zu meinem ,,Babylonisch-assyrischen
Biirgschaftsrecht” (1911) ausgesprochen und ich habe bis heute keinen Anlaf gefunden, dem
damals aufgestellten Programme untreu zu werden. Schon dort habe ich die
Universalrechtsgeschichte, die Riccobono mit der antiken Rechtsgeschichte zu vermengen
scheint, abgelehnt und nur die Berechtigung und Notwendigkeit der komparativen Methode
anerkannt. Wenn ich heute unsere Wissenschaft auf die Bedeutung ihrer Quellen an sich griinde
— selbstverstindlich unter Beriicksichtigung der komparativen Methode — und nicht bloB als
Teil der ,,vergleichenden Rechtsgeschichte werte, so liegt darin nur eine schirfere begriffliche
Abgrenzung. Denn die vergleichende Rechtsgeschichte ist an sich keine Wissenschaft, sondern
eine wissenschaftliche Methode. [...].”



the good rapport between himself and Riccobono, Koschaker felt the need to clarify his
position further, in the light of criticism received from Riccobono, and wrote him a letter
on 22" January 1930.8

Just a month later, on 23" February 1930, Koschaker wrote a letter to Francis de
Zulueta, at the time Regius Professor for Civil law at the University of Oxford, to express
his deep scepticism towards Wenger’s ideas on antike Rechtsgeschichte, which de
Zulueta himself had recently criticised.®> What is noteworthy is the fact that Koschaker
had expressed his criticism towards the trend of antike Rechtsgeschichte since the early
1930s, but had done so in private, in writing two letters to colleagues, and it was not until
1937 and again in 1938, that he publicly began to refute Wenger’s stances on the study
of ancient laws. Nonetheless, not only did Wenger partially modify his programmatic
approach to the study of antike Rechtsgeschichte over the course of time,* but he also
founded the Institut fiir Papyrusforschung und Antike Rechtsgeschichte in Munich, in
1909, and established the so-called Beitrdgen zur Papyrusforschung und Antiken
Rechtsgeschichte, giving the new subject matter an important place for publication.3¢

Wenger was not the only scholar who worked with Mitteis at his School in Leipzig
who tried to find a way out of the “splendid isolation” of Roman law. As has already been
mentioned, Partsch and Rabel attempted to do the same, albeit with a different approach
and aims; both of them influenced Koschaker in his research.?’ Partsch and Rabel had a
strong tendency to study ancient law through a comparative method, and Rabel himself

82 Varvaro: La ‘antike Rechtsgeschichte’, pp. 303-315. On this letter, see again below, chapter 5,

§7.

Francis de Zulueta: L histoire du droit de I’antiquité, in: Gustave Glotz et al. (eds.): Mélanges
Paul Fournier, Paris, 1929, pp. 787-805. Koschaker’s letter was published and analysed by
Atzeri: La ‘storia del diritto antico’, pp. 191-222. On de Zulueta (1878-1958), see: Peter Stein:
Ricordo di Francis de Zulueta, in: Labeo 4 (1958), pp. 238-241; Frederick Henry Lawson:
Zulueta, Francis de (Francisco Maria José), in: Edgar Trevor Williams/Helen Maud Palmer
(eds): The Dictionary of National Biography 1951-1960, Oxford 1971, pp. 1097-1099,
reprinted (with minor changes and additions) in Lawson: Zulueta, Francis de (Francisco Maria
José), in: Henry Colin GrayMatthew/Brian Howard Harrison (eds): Oxford Dictionary of
National Biographies, from the earliest times to the year 2000, vol. 60, Oxford 2004, pp. 1021-
1023; Atzeri: Francis de Zulueta (1878-1958): An Oxford Roman lawyer between
totalitarianisms, in: Kaius Tuori/Heta Bjorklund (eds.): Roman Law and the Idea of Europe,
London/New York, forthcoming.

Koschaker opposition to Wenger’s proposal deserves, in any case, a more detailed analysis and
will be considered again below, chapter 5, § 3.

Essential differences existed between the content of the lecture that he held in Vienna in 1904
and the text that he published 26 years later for the Scritti Bonfante; see: Wenger: Wesen und
Ziele, pp. 465-477. We know from the letter that Koschaker sent to Riccobono in 1930 that he
already received in advance from Wenger a copy of the text later published in the Scritti
Bonfante, see Varvaro: La ‘antike Rechtsgeschichte’, pp. 303-315.

Pfeifer: Keilschriftrechte und historische Rechtsvergleichung, p. 13.

On Partsch’s influence, see Koschaker: Selbstdarstellung, pp. 112 f.; on Rabel’s influence on
Koschaker’s research approach, see Koschaker: Europa und das romische Recht*, pp. 344-346.
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was considered one of the founders of the German comparative law (Rechtsvergleichung).®
Even if both of them considered Kohler’s Universalrechtsgeschichte an unreachable (and not
completely sharable) target, they did not have the same severe approach towards this trend
as Koschaker, who criticised it harshly.®® Furthermore, one should also bear in mind the
influential studies developed in Leipzig at this time by Fritz Pringsheim on Greek law
and by Rafat Taubenschlag on papyri.”°

This was the atmosphere in which Koschaker found himself when he left Frankfurt
am Main and moved to Leipzig: it was the most favourable environment that he could
have expected with regard to his studies at the time. However, another circumstance that
was hugely influential for Koschaker’s research at that time was his encounter with Benno
Landsberger.’! When Koschaker decided to accept the call to Leipzig, not only was the
Law Faculty reputed to be one of the best in Germany, but there was the influential
Semitisches Institut there too. Thanks to this Institute and the scholars who worked there,
the University of Leipzig became the most important in Germany for studies in the field
of Keilschriftswissenschaft during the twenties and thirties — until the Nazi racial
legislation and reform of university study, together with the dismissal of Landsberger, led
to its decline.”®> Koschaker held classes at the Institute, where he worked shoulder to
shoulder with Landsberger and two other important professors: the Assyriologists
Heinrich Zimmern and Franz Heinrich WeiBbach.”> Landsberger was an eminent —
arguably the most eminent — Jewish Assyriologist and expert in Ancient Near Eastern
studies (Altorientalist) during the 1920s and 30s; he was a pupil of Zimmern, Privatdozent

88 Zimmermann: »In der Schule von Ludwig Mitteis«, pp. 1-38; Pfeifer: Keilschriftrechte und

historische Rechtsvergleichung, pp. 11 ff.

As can be partly seen from the introduction of Koschaker: Babylonisch-assyrisches

Biirgschaftsrecht, p. VIII and more clearly from Koschaker: Forschungen und Ergebnisse, p.

197 fn. 1. On Partsch and Rabel’s methodology, see also Pfeifer: Keilschriftrechte und

historische Rechtsvergleichung, p. 14.

% In 1916 appeared both Fritz Pringsheim: Der Kauf mit fremden Geld: Studien iiber die
Bedeutung der Preiszahlung fiir den Eigentumserwerb nach griechischen und rémischen Recht,
Leipzig 1916 and Rafat Taubenschlag: Das Strafirecht im Rechte der Papyri, Leipzig 1916.

°l On Landsberger (1890-1968), see Renger: Altorientalistik, p. 473 (with further literature);
Joachim Oelsner: Der Altorientalist Benno Landsberger (1890-1968): Wissenschaftstransfer
Leipzig — Chicago via Ankara, in Stephan Wendehorst (ed.): Bausteine einer jiidischen Geschichte
der Universitdt Leipzig, Leipzig 2006, pp. 269-285. Landsberger presented his manifesto on the study
of the Ancient Middle East in Benno Landsberger: Die Eigenbegrifflichkeit der babylonischen Welt,
in: Islamica 2 (1926), pp. 335-371.

92 Miiller: Paul Koschaker (1879-1951), p. 276 and 1d.: Die Keilschrifiwissenschafien an der
Leipziger Universitdt bis zur Vertreibung Landsbergers im Jahre 1935, in: Wiss. Zs. der Karl-
Marx-Univ. Leipzig, Ges.- u. Sprachwiss. Reihe 28 (1979), pp. 67-86.

% 1d.: Paul Koschaker (1879-1951), pp. 276-277. On Heinrich Zimmern (1862-1931), see
Landsberger: Heinrich Zimmern, in: Zeitschrift fiir Assyriologie und verwandte Gebiete 40
(1931), pp. 133-143 (the journal would be renamed Zeitschrift fiir Assyriologie und
vorderasiatische Archdologie in 1939); on Franz Heinrich Weifbach (1865-1944), see the entry
in Deutsche Biographische Enzyklopddie, 10, Miinchen 1999, pp. 411-412, and Ronald
Lambrecht: Politische Entlassungen in der NS-Zeit, Leipzig 2006, pp. 185-186.
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in Leipzig from 1920, associate professor from 1926 to 1928, full professor from 1928 in
Marburg — for a short time — and then again in Leipzig, until he was ousted in 1935 on
account of his Jewish origins, and accepted the invitation to Ankara, leaving Germany
just a few months before Koschaker moved to Berlin in 1936.%*

During the years that Koschaker spent in Leipzig, a strong academic relationship
burgeoned between him and Landsberger, and they both carried out research together and
often taught together.”” This scientific partnership led to the formation of a group of
important scholars, both in the branch of Legal history, as well as in Alforientalistik (the
field of studies on Ancient Near and Middle East), whose members were pupils of both
Landsberger and Koschaker.”® Thanks to Landsberger, colleagues from the Semitisches
Institut and other experts in philological studies, Koschaker was able to develop an
interdisciplinary approach to the study of ancient laws, and cuneiform law in particular,
which he had deeply desired. Moreover, he was able to introduce the methodology of a
jurist to a field of study which until then had been dominated by philologists and
historians.”’

It was, therefore, possible for Koschaker, from 1915 onwards, to improve his studies
in cuneiform law and his language skills in Akkadian and Sumerian. After eleven years,
the development of this field of studies and the prestige that Koschaker had acquired as a
scholar of cuneiform law and Altorientalistik led to his decision to establish a new
Institute. In fact, in 1926, he decided to use his influence to found a seminar for Near
Eastern Legal history, the Seminar fiir orientalische Rechtsgeschichte, which was
however later closed after the dismissal of Landsberger in 1935 and Koschaker’s call to
Berlin in 1936.%® In any case, it was the first time that a single Seminar had been devoted
specifically to the study of Ancient Oriental Legal history in a German university.
Koschaker had succeeded in his aim of legitimising the autonomy of this field of research

% Renger: Altorientalistik, p. 473.

9 Miiller: Paul Koschaker (1879-1951), p. 277. Words that prove a true friendship between
Koschaker and Landsberger emerge from the text of three letters sent by Koschaker to his pupil
and friend Guido Kisch. See Kisch: Paul Koschaker. Gelehrter, Mensch und Freund, pp. 22,
41 and 46 (letters nr. 5, 14 and 17).

%  Renger: Altorientalistik, p. 473; Miiller: Paul Koschaker (1879-1951), p. 279. Pupils of both
Koschaker and Landsberger included Martin David (1898-1986), Josef Klima (1909-1989),
Viktor Korosec (1899-1985), Julius Georg Lautner (1896-1972), and Herbert Petschow (1909-
1991). On them see, respectively: Johann Albert Hans Ankum: David, Martin (1898-1986), in:
Biographisch Woordenboek van Nederland 4, 1994, pp. 311-314 (available also online);
Richard Haase: Dem Gedcdchtnis der Toten. Josef Klima (16.11.1909 — 30.11.1989), in: Archiv
fiir Orientforschung 36 (1989/1990), pp. 194-197; Marko Urbanija: Viktor Korosec (1899-
1985), in: Detlev Groddek/Maria Zorman (eds.): Tabularia Hethaeorum. Hethithologische
Beitrige. Silvin KoSak zum 65. Geburtstag, Wiesbaden 2007, pp. 693-703; Miiller: Petschow,
Herbert, in NDB 20, Berlin 2001, pp. 270-271. On Lautner, see above, p. 34, fn. 6.

97 With regard to Koschaker’s philological competence, see the Vorwort of Kaser: Festschrift
Paul Koschaker zum 60. Geburtstag, I, Weimar 1939, p. VIL

%8 Miiller: Paul Koschaker (1879-1951), p. 279.
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and of giving it the equal status with other branches of the history of law, namely Roman
law and antike Rechtsgeschichte.”® Moreover, only a couple of years after his arrival in
Leipzig, in 1917, he published another essential work in this field of studies:
Rechtsvergleichende Studien zur Gesetzgebung Hammurapis, Kénigs von Babylon. This
important book, dedicated to Strohal, who died in 1914,'% was the result of a long period
of work that began around 1906, which was then interrupted and eventually resumed
around 1911, during the years that he spent in Prague. The main results of Koschaker’s
research were already at his disposal in 1913, when he decided to explain them at an

international legal historians’ congress in London. !

Nonetheless, given the problems of
publishing the work during WWI and his desire for it to reach a wide audience, Koschaker
spent another three years contemplating his research and studying the new sources
discovered in the meantime. If, according to the words of Partsch,'? Babylonisch-
assyrisches Biirgschaftsrecht represented a groundbreaking work, the new 1917
monograph continued this research trend, making Koschaker one of the most prominent
young scholars in the field — he was at the time thirty-eight.

The titles of both these works reveal in any case, albeit indirectly, Koschaker’s
systematic tendency in his researches,'*® which was one of the distinguishing features of

his studies, and which deserves, therefore, further analysis on the following pages.

2.3 Dogmatic approach and comparative method: Koschaker’s two souls?

It is now appropriate to briefly focus on Koschaker’s comparative legal history method
during the first three decades of his academic career and, in particular, during the years
he spent in Leipzig. As was mentioned earlier, Koschaker had been deeply influenced by
Hanausek’s dogmatic approach during the years at the university and immediately after,
when writing his monograph to obtain the professorship. Although he was trained in the

% Ibid.

100 The publication was originally expected for the fall of 1914, but the onset of WWI forced

Koschaker and the publisher to change their plans. This meant that Koschaker could consider

the new material discovered in the meanwhile, as can be seen in the preface of the book. See

Koschaker: Rechtsvergleichende Studien, pp. Vv f.

The presentation was published in the proceedings of the conference: Koschaker: The Scope

and Methods of a History of Assyrio-Babylonian Law, in: Proceedings of the Society of Biblical

Archaeology 35 (1913), pp. 230-243.

102 Qee above, p. 40, fn. 43.

103 Whereas the publication of Koschaker: Quellenkritische Untersuchungen (see above, fn. 30)
represented a significant attempt to follow the methodological approach of interpolationism
through in-depth textual criticism and did not aim at a systematic description of the sources. It
was quite unusual to opt for textual criticism with regard to cuneiform law sources. Koshaker’s
predisposition for textual interpolationism from around 1915 up to the end of the thirties. On
this point, see below, 2.3.
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traditionalist legal approach of Austrian universities at the the end of the 19 century,'**
by the twentieth century he came into contact with Ludwig Mitteis, and later with his
School in Leipzig, where he had the opportunity to open up his research to the new
methodological stances that had been developed there, beginning with the comparative
legal history method.

At the same time, Koschaker was not indifferent to the new trend of interpolationism,
in particular during the twenties. What emerged in relation to his method during this
period can therefore be seen as a sort of syncretism, sometimes apparently inconsistent
with other methods. A radical interpolationistic approach, for example, could not easily
be combined with a dogmatic and systematic one. Nevertheless, it can be argued that his
kind of syncretism was actually aimed at finding a more precise and refined metholodogical
approach. In the course of refining this methodological stance, despite some fluctuations,
Koschaker’s approach reveals an inner cohesion, since it is always focused on a
systematic — and ultimately dogmatic — depiction of the different legal institutions and
legal experiences that he had studied. In this sense, the aim of Koschaker’s research
seemes unerringly to be the systematic reconstruction of juridical experiences of the past,
whereas all the other possible methodological stances, and in particular the comparative
legal history method, are merely methodological means to help scholars in their research
(they are an aid, a Hilfsmittel). Yet the aim of Koschaker’s methodological stances does
not appear clearly and immediately in any of his works and therefore it seems proper to
analyse this question further.

First of all, it is worth underlining that the interdisciplinary approach of Koschaker’s
method allowed him to create bridges spanning different fields of studies. Thanks to his
talent, Koschaker was able to make linguistic analyses that were usually the realm of
philologists, and in this way he opened up yet another new branch of studies, cuneiform
law.!% First and foremost, his contribution to the discipline was essential from a juridical

104 Tn Austria both where Roman and Civil law teaching at the universities had been strongly
influenced by the Pandectistic’s approach. A significant role with regard to the teaching in
Austrian universities was played by Joseph Unger (1828-1913). On Unger, see Wilhelm
Brauneder: Unger, Joseph, in: Brauneder (ed.): Juristen in Osterreich 1200-1980, Wien 1987,
pp. 177 ft.; Barbara Délemeyer: Unger, Joseph, in: Michael Stolleis (ed.): Juristen: Ein
biographisches Lexicon. Von der Antike bis zum 20. Jahrhundert, Miinchen 1995, p. 628 f.;
Joseph Unger, in: Gerhard Kleinheyer/Jan Schrdder (eds.): Deutsche und Europdische Juristen
aus neun Jahrhunderten®, Tiibingen 2017, p. 461-464. On Roman law teaching and the
influence of the Pandect-science in Austria, see also Zimmermann: Heutiges Recht, p. 5 f.

105 See Kaser: Festschrift Paul Koschaker, 1, Weimar, 1939, p. vir: “[...] so haben Sie [Koschaker]
das weite Gebiet der keilschriftlichen Quellen der rechtsgeschichtlichen Betrachtung
erschlossen. Denn Sie haben als erster Jurist die Sprache dieses Kulturkreises mit jener
Sicherheit beherrschen gelernt, die bis dahin nur den Philologen zur Verfligung stand und ohne
die ein scharfes Erfassen auch der rechtlichen Erscheinungen nicht moglich ist.” See also
Miiller: Paul Koschaker (1879-1951), pp. 271 ff.; Wesener: Paul Koschaker (1879-1951),
Begriinder der altorientalischen Rechtsgeschichte, pp. 273-285.
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point of view. From the pandectist and dogmatic approach, typical of Hanausek, Strohal
and, in part, of Mitteis, he learned how to use juridical concepts — Begriffe,
Begriffsjurisprudenz and Begriffsgeschichte — in order to construct a legal order: his
points of view, both regarding ancient laws and Roman law, had always been systematic.
Every concept, every rule, every institution had to be organised and defined within a
concept of legal order.

The related problem of definitions emerged at a very early stage, for example, with
regard to the topic of cuneiform law. Koschaker underwent constant development from
1911 up to the end of the twenties concerning definitions of this branch of studies. At the
beginning he referred to Babylonian-Assyrian law,!'% but the comparative approach led
him to think that this nomenclature was too restrictive for the research field; he began,
therefore, to use the term cuneiform law, Keilschrifirecht, in the singular, and then later
Keilschrifirechte in the plural.!”” In this way, he was able to create an autonomous branch
of studies, as he wrote in 1935: the laws in the field of cuneiform law sources, Rechte im
Bereiche keilschriftlicher Rechtsquellen, were thus a legal-historical delimitable cultural
complex presenting their own historical difficult issues and problems. ' One of his pupils,
Below, in a passionate text, full of sincere praise, and written in memory of Koschaker, talks
of the foresight and profundity of Koschaker’s universality (Universalitdt) in dealing with
scientific problems. Koschaker had a peculiar awareness and sensitivity for the essential
juridical manifestations (Erscheinungsformen) and was always able to create a lucid
overall description of the results of his research.!% In this respect, Koschaker’s dogmatic
imprint cannot be disregarded if we are to grasp his approach both towards the study of
ancient law and, later, of Roman law. It is also likely that Koschaker’s passion for
mathematics further influenced his way of thinking, giving it a pronounced rational and
logical character, and even as late as 1936, Koschaker referred to a mathematical example

to explain an argument used in his text.!!

106 T ike, for example, in the major work Koschaker: Babylonisch-assyrisches Biirgschafisrecht.
107 The development of Koschaker’s terminology in his works has already been mentioned above,
§2.1.
108 Koschaker: Fratriarchat, Hausgemeinschaft und Mutterrecht, p. 37; Miiller adds therefore that,
according to Koschaker, “deren [of the Rechte im Bereich keilschriftlicher Rechtsquellen]
Erforschung Aufgabe eines selbstindigen rechtsgeschichtlichen Fachgebiets sein muf3”. See
Miiller: Paul Koschaker (1879-1951), p. 275.
Below: Paul Koschaker, pp. 1-44 and page 5 for the reference to Koschaker’s capabilities.
Below actually wrote: “[...] eine seltene Universalitéit in der Behandlung wissenschaftlicher
Probleme, verkniipft mit Weitblick und Gedankentiefe, eminenter Kombinationsgabe, einem
nicht hdufigen Gefiihl fiir das Wesentliche juristischer Erscheinungsformen und der
beneidenswerten Fahigkeit, die Ergebnisse der Forschung in die Gestalt einer kristallklaren
Darstellung zu bringen.”
Koschaker: Was vermag die vergleichende Rechtswissenschaft zur Indogermanenfrage
beizusteuern?, in Helmut Atz (ed.): Germanen und Indogermanen. Volkstum, Sprache,
Heimat, Kultur. Festschrift H. Hirt, Heidelberg 1936, pp. 145-153; the quoted example is on
page 148. Even though this paragraph focuses essentially on Koschaker’s methodological
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The other great tool that Koschaker introduced to the study of cuneiform laws was the
critical textual approach to sources, in accordance with the methodology and scientific
results of the trend of interpolationism.'!! This may seem somewhat strange if we
consider that Koschaker was known as an opponent of Interpolationenforschung, and this
apparent contradiction will be discussed in greater depth when dealing with Koschaker’s
stances on Roman law towards the end of the 1930s. It is sufficient, however, at this point
to emphasise that he was fiercely opposed to the radicalisation of study of interpolations
in Roman law when it developed as a hunt for interpolations (Jagd nach Interpolationen),''?
because he considered it a fatuous “philological-historical exercise” and an end in itself. It was
Riccobono who influenced Koschaker’s stance on interpolationism, to such an extent that
Koschaker could affirm, at the end of the thirties, as well as later on, that a wise textual
criticism patterned on Riccobono’s example could actually be fruitful for the study of
Roman law sources.

The alleged evolution towards textual criticism that took place during the late period
of his academic career could alternatively be considered as a return to his origins. In fact,
Koschaker clearly showed his acutely critical mind towards sources in his works on
cuneiform law. This peculiar aspect of Koschaker’s scientific talent clearly appears in the
work he published in 1917, the above-mentioned Rechtsvergleichende Studien zur
Gesetzgebung Hammurapis, and again, four years later, in his brief book Quellenkritische
Untersuchungen zu den ,,altassyrischen Gesetzen“,''* both published when he was in
Leipzig. In his Rechtsvergleichende Studien zur Gesetzgebung Hammurapis there are
many pages devoted to the problem of interpolations in the Code of Hammurabi, as
transcribed by the authors of the “Law” (Redaktoren des Gesetzes), with the aim of
understanding how these textual alterations could affect the original meaning and
substance of the text. Also as in Quellenkritische Untersuchungen zu den ,, altassyrischen

stances during the first three decades of the twentieth century, I find it necessary to refer

sometimes to the 1936 text to offer a clearer overview of his ideas.

There is copious literature on Interpolationism (in German, Interpolationenforschung, or

Interpolationenkritik, or Interpolationismus) and it is not possible to discuss it fully here. For a

useful overview of the question, see Santos: Brevissima storia, pp. 65-120; Massimo

Miglietta/Gianni Santucci (eds.): Problemi e prospettive della critica testuale, Atti del

‘Seminario internazionale di diritto romano’ (Trento, 14-15 dicembre 2007), Trento 2011;

Dario Mantovani/Antonio Padoa-Schioppa (eds.): Interpretare il Digesto. Storia e metodi,

Pavia 2014; Avenarius/Baldus/Lamberti/Varvaro (eds.): Gradenwitz, Riccobono; Varvaro: La

storia del ‘Vocabularium iurisprudentiae Romanae’, pp. 251-336.

112 This is the famous definition given by the philologist Wilhelm Gottfried Christian Kalb: Die
Jagd nach Interpolationen der Digesten: Sprachliche Beitrige zur Digestenkritik, in:
Festschrift zum 25jdhrigen Rektoratsjubildum Herrn Oberstudienrat Dr. G. Autenrieth in
dankbarer Verehrung zugeeignet vom Lehrerkollegium des Kgl. Alten Gymnasiums zu
Niirnberg am 1. Oktober 1897, Niirnberg 1897, pp. 11-42.

113 Koschaker: Quellenkritische Untersuchungen zu den ,, altassyrischen Gesetzen “, Leipzig 1921.
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Gesetzen “, Koschaker carried out a meticoulous research of the interpolations (Glossen)
that are present in the sources.

In the period of maximum expansion of textual critical studies, which developed
rapidly and had already found eminent supporters in Italy as well, Koschaker did not
therefore disdain the methods, tools, and teachings developed by Interpolationenforschung.''*
Not only did Koschaker introduce textual criticism — from a juridical and not purely a
philological perspective — into a field of studies that had until then been the domain of
historians and philologists, but he also adapted this scientific approach to the wider target
of his comparative-systematic study. Textual criticism was thought of as a useful means
— a Hilfsmittel — to acquire a better understanding of more complex juridical problems.

Koschaker’s conception of textual criticism, influenced as it was by Riccobono,
emerges clearly from a letter that he wrote to Riccobono on 22" November 1930.'"

[...] Ihre Zustimmung zu verschiedenen Punkten meiner letzten romanistischen
Arbeiten ist mir ausserordentlich wertvoll. Sie wissen, wie hoch ich Thre Arbeit
einschitze, und ich moéchte es immer wieder betonen, dass Thre Weise, die
Quellen zu sehen, erst der Interpolationenforschung wieder eine gesunde Basis
gegeben hat und sie zu dem gemacht hat, was sie nur sein soll und kann, ein
Hilfsmittel zur Erforschung rechtsgeschichtlicher Probleme, die man iiber die
Interpolationenforschung vernachlissigt hat [...].

As we can appreciate from the text, after having expressed his profound esteem for his
colleague and friend, Koschaker wrote that he agreed with Riccobono’s point of view on
interpolationism. According to Koschaker, Riccobono had found a ‘healthy basis’ (eine
gesunde Basis) for textual criticism and had distanced himself from its most radical
tendencies; for his part, Riccobono had restored Interpolationenforschung to its proper
role as a useful aid for research on the history of law.!'®

The comparative, historical-juridical and systematic approach Koschaker sought to adopt

in studying comparative legal history (vergleichende Rechtsgeschichte) had already been

114 On the radicalisation of the approach of interpolationism, in general, see Santos: Brevissima
storia, pp. 76 ff.; Santucci: «Decifrando scritti che non hanno nessun poterey, pp. 78 ff.;
Varvaro: La storia del ‘Vocabularium iurisprudentiae Romanae’, pp. 251 ff. With regard to the
situation in Italy, see Talamanca: La ricostruzione del testo dalla critica interpolazionistica alle
attuali metodologie, in: Miglietta/Santucci (eds.): Problemi e prospettive, pp. 217-239. See in
the same volume the contribution on the reaction to Interpolationismus and its later
development in Germany in Baldus: La critica del testo nella romanistica tedesca a dieci anni
dalla morte di Max Kaser, pp. 121-138.

The letter has been transcribed and analysed in: Varvaro: La ‘antike Rechtsgeschichte’, pp. 303-
315.

116 On this letter, see also below, chapter 5, § 7.

115

54



well described in the preface of his Babylonisch-assyrisches Biirgschafisrecht, which can
be considered a kind of methodological manifesto of his early studies.!!” Many of his
stances, as was explained in the pages of the preface to his monograph, would later be
repeated and refined in other essays, such as Forschungen und Ergebnisse in den
keilschriftlichen Rechtsquellen in 1929 and Was vermag die vergleichende
Rechtswissenschaft zur Indogermanenfrage beizusteuern? in 1936.'18

It is worth mentioning a few main passages from Koschaker’s Babylonisch-assyrisches
Biirgschaftsrecht to appreciate his ideas at this point in his scholarly career. First,
Koschaker’s research focused on private law institutions and this is a constant feature of
his later studies as well. According to Koschaker, there could be no misgivings as to the
primacy of private law over public law — and here Koschaker’s opinion on this point was
not limited to Roman law. The fact that he chose a specific juridical question for his
monograph (the guaranty under Assyrian-Babylonian law) was motivated by his desire
to offer a complete historical overview of its development; hence, it was possible to
retrace the comprehensive historical and dogmatic depiction of the question analysed.'"”
This kind of study would represent a step towards a more complete reconstruction of
Assyrian-Babylonian legal history. The problem concerning the assumption of such a
kind of study — not only the wider one, regarding a general Assyrian-Babylonian legal
history, but the more circumscribed one regarding the guaranty studied by Koschaker —
was the difficulty of legitimising it before other jurists.'?’ In the light of what he would
assert years later in criticising Wenger’s antike Rechtsgeschichte, it seems remarkable
that Koschaker sought legitimacy for his studies at that time by merely affirming that he
was not the only one dealing with these kinds of matters, nor the first to do so, citing his
predecessors, such as Kohler, and later Wenger, Manigk and Rabel.?! Kohler had already
begun to analyse Babylonian sources within his idea of a Universalrechtsgeschichte, but
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Koschaker: Babylonisch-assyrisches Biirgschafisrecht, pp. V-XIl.

Koschaker: Was vermag die vergleichende Rechtswissenschaft, pp. 145-153.

Koschaker: Babylonisch-assyrisches Biirgschaftsrecht, p. v: “Als ich im Fortgange der
Untersuchung auch in die neubabylonischen Rechtsurkunden Einsicht nahm, ergab es sich, da3
hier ein liberaus reiches, erstklassiges Material zur Verfiigung stehe, welches eine historisch-
dogmatische Darstellung des babylonischen Biirgschaftsinstitutes ermogliche. So entschlof ich
mich, den urspriinglichen Arbeitsplan zur Seite stellend, zu einer monographischen Bearbeitung der
Biirgschaft, welche die Entwicklung dieses Rechtsinstitutes durch den ganzen Zeitraum babylonisch-
assyrischen Kulturlebens verfolgen sollte.”

Throughout his career Koschaker described himself as a jurist, and, in particular, purely a jurist,
rather than a legal historian (Rechtshistoriker). Once again, with this somewhat rigid definition,
he wanted to point out a question of method regarding the different approaches to sources of
jurists and historians.

Alfred Manigk (1873-1942) was a Civil law scholar, see Oskar Kithn: Manigk, Alfred, in: NDB
16, Berlin 1990, pp. 35-36. On Kohler, Wenger and Rabel, see above, respectively: pp. 46, fn.
80; p. 32, fn. 6; p. 14, fn. 7.
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this did not find much favour among jurists.'?? The studies of Wenger, Manigk and Rabel
were, however, much more important than Kohler’s, because they attempted — like
Koschaker himself — to expand the range of sources that could be studied by the legal
historians, including, of course, the sources of cuneiform law (keilschriftliche Quellen).

These modern approaches represented a new trend in Legal history studies and were
welcomed with enthusiasm by jurists as well.'?> Another element that legitimised this
branch of studies was the discovery of the Codex of Hammurabi, which opened up new
perspectives into this field of Legal history.'?*

For the first time, as Koschaker wrote, the legal historian had at his disposal a huge
number of new sources that could shed light not only on the law, but also on the history
and culture of the Near East. In 1936 he wrote that since law is a function of its social
enviroment (“das Recht ist eine Funktion seiner sozialen Umwelt”), the first duty of the
comparative method should consist in retracing first the connections between a legal
institution and its social milieu, and then the links between this milieu and the pertaining
legal system (Rechtssystem).'”> Koschaker therefore borrowed Rabel’s functionalist
approach and tried to combine it with his strongly dogmatic stances.'?® In fact, this new
material allowed the legal historian to study the relationships and possible transferences
between different juridical experiences of the past, such as those between Assyrian-
Babylonian law and Roman law.'?” However, these links should not be overemphasised,
as comparative legal history (vergleichende Rechtsgeschichte) had not yet developed
reliable criteria to demonstrate whether the correlation between two legal orders
(“Ubereinstimmung in zwei Rechten”) demonstrated any clear indication of juridical

borrowing from one system to another.!?8

122 The fact that Koschaker also referred to Kohler’s studies to legitimise his research, could have

perhaps led Salvatore Riccobono to (incorrectly) consider Koschaker, along with Wenger, a

supporter of Universalrechtsgeschichte.

Koschaker: Babylonisch-assyrisches Biirgschafisrecht, pp. VI-vil. The works of the three

authors quoted by Koschaker are: Wenger: Romische und antike Rechtsgeschichte, p.27; Alfred

Manigk: Zur Bedeutung der assyrisch-babylonischen Rechtsurkunden, in: ZSS (RA) 27 (1906),

pp- 394-405; Rabel: Die Verfiigungsbeschrinkungen des Verpfinders, besonders in den Papyri.

Mit einem Anhang: Eine unveroffentlichte Baseler Papyrusurkunde, Leipzig 1909, pp. 3 ff.

Koschaker himself collaborated on the new translation of Hammurabi’s Code that should

substitute Winkler’s edition, see Paul Koschaker/Arthur Ungnad: Hammurabi’s Gesetz, Band

VI: Ubersetzte Urkunden mit Rechtserliuterungen, Leizpig 1923.

Koschaker: Was vermag die vergleichende Rechtswissenschaft, p. 149.

On this point and on the differences between Rabel and Partsch on the one hand, and Koschaker

on the other, see Kunkel: Paul Koschaker und die europdische Bedeutung, p. VL.

Koschaker, Babylonisch-assyrisches Biirgschaftsrecht, p. VIL.

128 Tbid.: “[...] ferner aber lehrt gerade die vergleichende Rechtsgeschichte, daB selbst die
weitgehendste Ubereinstimmung in zwei Rechten noch nichts fiir eine Entlehnung beweist. Wir
besitzen daher noh keine zuverlédssigen Kriterien, die uns die Rezeption von unabhéngiger
Parallelentwicklung auf Grund gleicher oder dhnlicher kulturellen Bedingungen mit Sicherheit
unterscheiden lieBen.”
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Finally, Koschaker illustrated the main criteria of comparative legal history: its role
consists of inquiring if, and to what extent, the same juridical principles held by different
legal systems were characteristic of to the same or similar conditions and common
cultural context and heritage. Koschaker’s explanation is clearer if his text is quoted
verbatim:

[...] als Teil der vergleichenden Rechtsgeschichte, soll sie [the study of Assyrian-
Babylonian Law] uns lehren, ob und inwieweit gleichen Rechtssétzen auch gleiche
oder verwandte Verhiltnisse der Gesamtkultur entsprechen.'?

At the same time, this methodology should teach that every historical-juridical event is
not ordered according to a natural law, that such a process never repeats itself in an
identical way at different times, since these kinds of events are tied not only to general
cultural and economic contexts, but also to national factors (der nationale Faktor). The
Historical School of Savigny and its proponents advocated the concurrence of the national
“moment” in the creation of law, but they overestimated it to such an extent that it
developed into a unilateral emphasis on nationalism, almost overlooking the cultural
conditions which existed beyond juridical phenomena, according to Koschaker.'*
Comparative legal history can thus play an essential role, bridging the gap between the
reconstruction of the transmission and tradition of law, as well as offering the opportunity
to analyse sources that had already been studied from a different perspective.
Furthermore, since the sources regarding ancient laws were usually incomplete and
fragmented, this methodological approach offered an opportunity to fill in — at least
partially — the lacunae in the sources of a specific ancient law (because “die Quellen eines
Rechts sind in der Regel liickenhaft”), through the comparison between different legal
systems and their respective legal institutions. '3!

In any case, this new approach would surely open the way for scholars to pursue new
fruitful research questions. However, as Koschaker pointed out in his 1936 article, this
method had to be used with due caution. Any scholar wanting to adopt the comparative

129 Tbid., p. vIIL. See also Koschaker: Forschungen und Ergebnisse, pp. 190 ff.

130 Koschaker: Babylonisch-assyrisches Biirgschafisrecht, p. vi: “[...] daB die historische
Rechtsschule mit der einseitigen Betonung des Nationalismus in der Rechtsgeschichte weit iiber
das Ziel hinausscho8, da3 neben dem nationalen Moment den allgemeinen Kulturbedingungen
mindestens dieselbe Bedeutung fiir die Rechtsentwicklung zukommt, ja, daf ihr Einfluf3
wichst, je weiter wir in der Geschichte des Rechts zuriickgehen.”

Koschaker: Was vermag die vergleichende Rechtswissenschaft, p. 149: “Die Rechtsvergleichung
kann hier helfen [with regard to the lack of sources of a certain law of antiquity], diese Liicken
wechselseitig zu ergénzen, ja sie kann, was vielleicht noch wichtiger ist, dann, wenn kein &hnliches
Rechtsinstitut in quellenmifBig gut gesicherter Umgebung erhalten ist, dazu beitragen, fiir die
triimmerhafte Uberlieferung eines anderen Rechts Fragestellungen zu liefern und Zusammenhiinge
aufzudecken, die sonst verborgen blieben.”
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legal history method is requested to be particularly careful. For Koschaker, the
methodological approach was liable to be constantly influenced by the character of the
scholar who is adopting it, and so it was preferable not to use comparative legal history
at all rather than misuse it.!3?

Finally, the definition adopted by Koschaker to comparative legal history was based
on the one given by his colleague and friend Rabel, who talked of the “Geschichte der
Volksrechte und Rechtsgemeinschaften selber, insoweit sie sich der comparative Methode
bedient”.'** Two elements are therefore essential, according to Rabel and consequently
to Koschaker: a history of the laws of different populations and legal “communities” and
the use of a comparative method. Koschaker added that this kind of research must focus
first of all on the sources, giving that the already existing tools and results of comparative
law are only a subsidiary means for a better knowledge of the different juridical situations.
In any case, there is no place in Koschaker’s representation of comparative legal history
for a universal legal history, as was meant by Kohler.!3

What is interesting is the possibility of finding similarities and perhaps influences
between different ancient laws, as Koschaker illustrated with regard to a series of notable
analogies between the Roman stipulatio and the Babylonian Biirgschafisrecht.'> It was
also noteworthy that the results of comparative legal history research could be useful in
studies of contemporary law, as the work of Strohal (defined by Koschaker as a “Schrift
eines unserer fithrenden Dogmatiker”) had illustrated.'3¢

The final considerations in Koschaker’s preface relate to linguistic questions,
displaying once again his critical ability with regard to the sources and philological issues.
He wrote that he used all the sources in the original language and the convenience of such
a choice was self-evident (“Die Vorteile dieser Art der Quellenbenutzung sind so
einleuchtend, daB iiber sie kaum ein Wort zu verlieren ist”). He also added that the jurist
— and he insisted in drawing a clear difference between jurists, historians and philologists
— cannot carry out this kind of study without the necessary language skills. However, jurists
need — whether they have learned the languages of the sources or not — to collaborate with

132 Tbid.: “Die Rechtsvergleichung ist ein empfindliches Instrument, bei dessen Gebrauch
Fingerspitzengefiihl notwendig ist und die Personlichkeit des Forschers stets eine entscheidende Rolle
spielen wird. Schlechte Rechtsvergleichung ist schlimmer als keine.”

Rabel: Die Verfiigungsbeschrinkungen des Verpfinders, p. 2.

Eventually, Koschaker clearly distanced himself from Kohler’s approach. See Koschaker:
Babylonisch-assyrisches Biirgschaftsrecht, p. vi: “Unter vergleichender Rechtsgeschichte
verstehen ich aber hierbei — und das sei mit Nachdruck hervorgehoben — nicht eine
Universalrechtsgeschichte [...].”

Koschaker: Babylonisch-assyrisches Biirgschafisrecht, p. 1X: “Als Romanist mdchte ich
besonders hervorheben, dafl das babylonische Biirgschaftsinstitut eine Reihe beachtenswerter
Analogien zur Entwicklung der Stipulation, wie sie unlédngst Mitteis dargestellt hat, aufweist,
Analogien, die vielleicht zum weiteren Ausbau der Lehre von Stipulation verwendet werden
konnten.”

136 K oschaker referred to Emil Strohal: Schuldiibernahme, Jena 1910.
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philologists. Collaboration and an interdisciplinary approach are essential to accomplish the
very demanding task that a jurist alone can not fulfil without running a real risk of failing.
It is not surprising, therefore, that from the end of the second to last page of the preface
of his book Koschaker thanked many colleagues, in particular experts in Akkadian
language (the first on the list is Rhodokanakis). '3’

The discussion of Koschaker’s preface above is appropriate because it is
representative of many methodological questions that will reappear in other works and
other periods of Koschaker’s career.'® Some of these questions will be developed in more
depth or will be analysed from different points of view — for example from the Roman
law perspective — but this preface sums up almost all of the main problems of Koschaker’s
approach with regard to comparative legal history. Koschaker’s conception of the
comparative studies of the history of law developed over time, based on his needs to link
it with the study of Roman law.

It has been recently affirmed, however, that from the 1930s on Koschaker decided to
abandon the comparative method, at least as regards the possible influences and transfers
between different legal orders and towards Roman law.'*® While it is true that Koschaker
considered the studies on Ancient Near Eastern laws to be a separate branch — but this
was the case throughout his entire career —, at a certain point, he ceased not to
continuously search for potential connections between Ancient Near Eastern laws and
Roman law.'*® Nonetheless, it is worthwhile investigating if Koschaker actually
abandoned the comparative method and whether the soul of the Romanist was separate
from the soul of the Orientalist or again, whether the two souls coexisted in the same
person. To find an answer to this question it is necessary to analyse Koschaker’s later
works and methodological stances.!'#' That said, some preliminary remarks can already be
proposed.

The first impression that emerges analysing Koschaker’s works during the period of
time considered in this chapter is that, under Rabel’s influence, he decided to suggest a
new role for the comparative method. This became Koschaker’s means to gaining greater
knowledge of the juridical experiences of the past and thus Roman law. Koschaker’s later
urgency to secure the primacy of Roman law could appear — at least at the surface — as a
partial abdication of the comparative method and study of Ancient Near Eastern laws.

137 Koschaker: Babylonisch-assyrisches Biirgschafisrecht, pp. X1 f.

133 One can find many of the issues dealt with in the preface to Babylonisch-assyrisches
Biirgschaftsrecht in the later article Koschaker: Forschungen und Ergebnisse, pp. 190 ff.
Atzeri: La ‘storia del diritto antico’, p. 222.

He did not refuse at all, however, to compare institutions of Ancient Near Eastern laws and
Roman law, as the long article he wrote in 1939-1940 proves, see Koschaker: L ‘alienazione
della cosa legata, in: Conferenze romanistiche tenute nella R. Universita di Pavia nell’anno
1939 a ricordo di Guglielmo Castelli, Pavia 1940, pp. 89-183.

For this reason, methodological issues and problems will be discussed in the next chapters as
well; see, in particular, chapter 5 and 6.
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The above-mentioned comparative method was considered to be an instrument for the
study of the Legal history and of Roman law. The choice of adopting a different
perspective (if it is truly a different one) at a certain point, was actually based on the
different weight Koschaker attributed to Roman law from the thirties onwards, a problem
clearly connected to the deep crisis it faced in Germany.'%?> His methodological approach
developed over time and adapted to different needs, but the basic ideas — and hence the
role of the comparative method in the study of Legal history — remained the same. !4

It is equally important to remember that at the time of his early studies on Ancient
Oriental laws, there was a true flowering of this kind of research, following the discovery
of a huge number of new sources. When this trend started to decline, with many scholarly
publications arguing that the influence of these laws on Roman law was not so important,
Koschaker could not be deterred from studying the subject, but he decided to devote less
attention to the problem of the juridical transfers between legal orders.!* Still in 1929,
Koschaker wrote that the Oriental influences from the time of Constantine were
undisputed and that many analogies existed between, for example, Roman law and
Oriental and Greek law with regard to Private law institutes.'*® Perhaps more significantly,
in 1911, the year of the publication of Babylonisch-assyrisches Biirgschaftsrecht, Koschaker
acclaimed himself as a Romanist. 46

It seems possible to assert, therefore, that Koschaker did not confine the comparative
method from the thirties onwards, nor did he allow his two souls — the Romanist and its
Orientalist counterpart — to live separate lives; rather he tried to redefine his methodological
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This will be clearly seen when dealing with Koschaker: Die Krise.

He still praised Rabel’s methodology in Koschaker: Europa und das rémische Recht*, pp. 344
f

144 In Germany the problem of the influences of Ancient Oriental laws was mainly considered
under the perspective of the Jewish influence. At first, works by Spengler and then later Nazi
ideology played an essential role in here. See Oswald Spengler: Untergang des Abendlandes:
Umrisse einer Morphologie der Weltgeschichte, 1 (Gestalt und Wirklichkeit) and 11
(Welthistorische Perspektive), Miinchen 1918' and 1922'. On Spengler (1880-1936), see:
Detlef Felken: Spengler, Oswald Arnold Gottfried, in: NDB 24, Berlin 2010, pp. 664-666. In
Italy, Spengler’s work was deeply criticised and, more generally, there was a less ideological
approach to the topic of the Oriental influences on Roman law. Two important scholars in
particular criticised Spengler’s theories: Edoardo Volterra: Antiche ricerche sul latino di
Ulpiano, in: SDHI 3 (1937), pp. 158-162; 1d.: Diritto romano e diritti orientali, Bologna 1937
(reprint 1983), pp. 29-35, 51-81, 241-271; Riccobono: Jurisprudentia, in: NDI 7, Torino 1938,
p. 497 (= NNDI 9, Torino 1963, p. 369); 1d.: Lineamenti della storia delle fonti e del diritto
romano, Milano 1949, p. 95, where Riccobono talked sarcastically of “favola dei giuristi
aramei”. For an overview of Riccobono’s criticism of Spengler and the theories of the Oriental
and Jewish influences on Roman law, see Varvaro: Gli “studia humanitatis” e i “fata iuris
Romani” tra fascio e croce uncinata, in: Index 42 (2014), pp. 643-661 and, in particular, pp.
654-656, and 655, fn. 57, on the attempt of Germanists to delegitimise the study of Roman law.
Koschaker: Forschungen und Ergebnisse, pp. 192-194. Koschaker adopted in part a different
perspective than Riccobono’s, at the time, on the Oriental influences on Roman law.

146 Koschaker: Babylonisch-assyrisches Biirgschaftsrecht, p. 1X.
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approach in a new way, according to the emerging needs of the moment. A dogmatic
approach often underlies Koschaker’s works where elements from the interpolationist
approach and the comparative legal history method are combined together. Not surprisingly,
his methodological stances developed over the decades, and at times, one might prevail over
the other depending on the aim he was pursing at that moment. Only a comprehensive
picture of Koschaker’s academic and methodological experiences and issues will allow
the reader to gain a clear understanding of his assertions and approach. Nonetheless, it
must be acknowledged that Koschaker’s methodological definitions could appear at times
rather vague, in particular when they referred to Roman law.'4’

2.4 On Koschaker’s methodological issues

According to Koschaker, comparative legal history could not work without a parallel use
of a proper dogmatic approach. Comparative methodology alone could not help to find
the general principles of law that were needed to depict a coherent legal order. This kind
of order had no links with a superior natural law and was on the contrary the result of
comparison between different legal systems.!*® Through this comparison the common
legal foundations of the single legal institutes (Rechtsinstitute), as applied in different
times and by different populations, could emerge and be studied in order to find and
retrace the general common principles they were based on.!* As Koschaker wrote, the
legitimacy of the comparative method was founded on the fact “daBl auf denselben
kulturellen, wirtschaftlichen und sozialen Verhéltnissen unter verschiedenen Himmeln
und zu verschiedenen Zeiten dieselben oder dhnliche Rechtssétze erwachsen.”!3 At this
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The reasons for this remark will be explained in depth below, chapters 5 and 6.

For what he would later write again in 1936, see Koschaker: Was vermag die vergleichende
Rechtswissenschaft, p. 148: “[...] auch jede Rechtsentwicklung, weil sie von Menschen
getragen wird, nicht von Naturgesetzen beherrscht ist und somit nur einer geschichtlichen
Betrachtung unterworfen warden kann.”

Koschaker talked of “relatives Naturrecht” in Koschaker: Europa und das rémische Recht*, p.
346: “Es gibt aber auch ein relatives Naturrecht, und um ein solches relatives, d. h. europdisches
Naturrecht handelt es sich hier, ein Naturrecht, das nicht spekulativ aus der Vernunft, sondern
streng historisch aus der Vergleichung derjenigen Privatrechtssysteme gewonnen wird, die zum
rechtlichen Aufbau und dariiber hinaus der ganzen Kulturwelt beigetragen haben, an der Spitze
das romische Recht, das die Verbindung zwischen diesen Rechtssystemen herstellt.” See on
this point below, chapter 5, § 11.

This is one of the main points of the comparative method. See Koschaker: Forschungen und
Ergebnisse, p. 191: “Ihre Rechtfertigung [of the comparative method] findet sie bei vorsichtiger
Bewertung nicht so sehr in etwaiger gemeinsamer Abstammung der Vergleichsrechte oder der
Moglichkeit von Entlehnung unter ihnen, als vielmehr in dem nur eine Anwendung des
Bastianschen Elementar- und Voélkergedankens bildenden Prinzip, daf auf denselben
kulturellen, wirtschaftlichen und sozialen Verhiltnissen unter verschiedenen Himmeln und zu
verschiedenen Zeiten dieselben oder dhnliche Rechtssitze erwachsen, wozu noch gewisse
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point, two remarks should be added with regard to his stances: first, Koschaker did not
only apply the comparative method to Ancient Oriental laws, but to any other legal system
of the past that the he intended to analyse; second, the final aim of such a study was
oriented towards the depiction of the development of the Private law systems
(Privatrechtssysteme), in general, and, from the thirties onwards, their potential influence
on European private law, in particular.

To summarise, a few final considerations can thus be offered on Koschaker’s
methodological issues. First, there was a clear-cut distinction between the study of
Ancient Oriental laws and cuneiform law on the one hand, and vergleichende
Rechtsgeschichte on the other. As such, comparison was and should remain only a
scientific method and a useful tool, a Hilfsmittel or an Instrument, to study the history of
law."3! The study of Ancient Oriental laws, however, was a proper science ( Wissenschaft)
and within this science it was necessary to recognise the autonomy of the cuneiform
law.!32 This was a bone of contention between Koschaker and his colleague and friend
Riccobono when the latter defined Koschaker a follower of the trend of antike
Rechtsgeschichte and Universalrechtsgeschichte.'®® Koschaker refuted the definition
because his studies did not aim simply to compare ancient laws (Roman law included);
on the contrary, his goal was the historical and dogmatic depiction (historisch-
dogmatische Darstellung) of a legal order that aimed to investigate the development of
legal institutes (Entwicklung der Rechtsinstitute) in each ancient law he dealt with,
whether it was the Assyrian-Babylonian law, or Roman law, or any other ancient law. !>

The titles of his 1911 and 1917 monographs, Babylonisch-Assyrisches Biirgschafisrecht
and Rechtsvergleichende Studien zur Gesetzgebung Hamurapis respectively, already suggest
the approach used by Koschaker in analysing the corresponding subjects. In the first he dealt
with a specific legal institution, the Biirgschaftsrecht (the guaranty), while in the second he
tried to retrace Hammurabi’s legislation (Gesetzgebung) as if it was a codification. It is
clearly a very dogmatic approach, aiming to retrace a history of legal concepts
(Begriffsgeschichte),; Koschaker’s way of focusing on legal institutions was therefore
influenced in this respect by the typical approach of the Pandect-science and the so-called
Begriffsjurisprudenz.

allgemeine Triebe des Kulturmenschen kommen, die sich namentlich im Privatrecht im Sinne
einer Entwicklung zu gleichen Rechtssétzen geltend machen, also in der Erkenntnis, daf3 in der
Entwicklung eines Rechts neben individuellen, atypischen Faktoren auch solche typischer
Natur in Frage kommen.”

Koschaker: Forschungen und Ergebnisse, p. 197 and fn. 1: “Denn die vergleichende
Rechtsgeschichte ist an sich keine Wissenschaft, sondern eine wissenschaftliche Methode.”
Id.: p. 196: “Soll daher die Erforschung dieser Rechts- und Wirtschaftsquellen iiberhaupt eine
Zukunft haben und unsere Erkenntnis ernstlich fordern, so muf3 sie als selbstindiger Zweig der
Rechts- und Wirtschaftsgeschichte anerkannt werden und nicht bloB als Hilfswissenschaft zur
Geschichte der Rechte des klassischen Altertums.”

See the remarks above, pp. 45 f.

Compare Koschaker: Babylonisch-assyrisches Biirgschaftsrecht, p. V.
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The study of a single legal system should allow for the emergence of the principles on
which the institutions are founded and comparison of two or more systems can lead to the
recognition of the emergence of common principles; through this process the foundations
of private law systems can be discovered. According to Koschaker, however, and despite
his deep interest in cuneiform law, only the study of Roman law could fulfil a
predominant role — and this was one of the main sources of disagreement with Wenger!5
— because it represented the cornerstone of European legal tradition and culture. While
Wenger therefore desired to focus on a historical study of legal experiences of the past in
itself, Koschaker sought to adopt this kind of research as a means to obtain a better
understanding of the development of historical Private law systems and of the Roman
(and consequently, as will be seen in the next chapter, the European one), in particular.
In any case, the method of comparative legal history was to allow jurists to refine their
own perspective and research questions: it illustrated that many elements of single legal
orders, which were the expression of a national sentiment of a given and specific people
(Volk), should not therefore be considered a peculiar aspect of a single national law. !

The main purposes of historical-comparative legal studies appeared only in part in
Koschaker’s early works, but it is still evident how strongly these aims are bound to his
dogmatic approach. According to Koschaker, the dogmatic approach and the legal
comparative method were not two separate elements; in fact, they were the two faces of
the same coin, in which each single component was essential to create the whole complex
methodology he applied in the study of the history of law.'3’ To Koschaker, this kind of
research on Legal history had to be developed taking into consideration the connections
with modern law and the needs of modern legislations.'®

Koschaker’s approach will become even clearer when his position towards the crisis
of Roman law in Germany is discussed.'>’

155 Whereas the differences with regard to the methodological issues of vergleichende Rechtsgeschichte

are sometimes not so clear.

Koschaker: Was vermag die vergleichende Rechtswissenschaft, pp. 152 f.: “Die heutige Zeit ist
geneigt, das Recht jedes Volkes als etwas Einzigartiges zu betrachten, und sie hat damit recht,
weil jedes Recht eine historische Individualitét ist. Aber die Rechtsvergleichung ermoglicht
eine Verfeinerung der Fragestellung. Indem sie gewisse typische Komponenten in der
Rechtsentwicklung eines Volkes aufdeckt, zwingt sie uns allerdings, diese Teile von dem
nationalen Sondergut abzuziehen.”

See also Pfeifer: Keilschriftrechte und historische Rechtsvergleichung, pp. 15 f.

158 See Miiller: Paul Koschaker (1879-1951), p. 273: “[...] arbeitete Koschaker von dieser Zeit
[since he became Privatdozent in Graz] an — das ist ganz wortlich zu nehmen — an zwei
Schreibtischen.” Miiller means that Koschaker focused on research on ancient laws, and Roman
law in particular on the one hand, and on topics relating to modern German and Slavic law on
the other. One may agree with this assumption, but it should be remembered that his research
on Roman law had the aim of building bridges between the past and the present and it was not,
to use Koschaker’s own words, a work for antiquarians.

See below, chapter 5.
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2.5 Koschaker’s final years in Leipzig and the road to Berlin in 1936

The years in Leipzig were very important and fruitful to Koschaker’s career.'®® He spent
twenty-one years there, becoming one of the most prominent scholars in the field of
cuneiform law and establishing solid connections with the professors at the Faculty of Law,
as well as the Semitisches Institut and, later, the Seminar fiir orientalische Rechtsgeschichte.
During his time at Leipzig, he was appointed Dean of the Law Faculty on no less than
three occasions, in 1917-1918, in 1923-1924 and then in 1932-1933.'%! His reputation
also grew in the field of Roman law, and he became one of the prominent personalities
during the twenties and the beginning of the thirties, despite the small number of
publications he had produced on this subject matter at the time.'%?> His prestige was due,
above all, to the eminent role that he had achieved in the study of cuneiform law and
Ancient Near Eastern laws, ' but he was also revered among Romanists as well: after all,
he always considered himself a Romanist. At the same time, he was able to create links

160 K oschaker: Selbstdarstellung, p. 117.

161 The mention of Koschaker as Dean of the Law Faculty in 1917-1918 and 1923-1924 can be
found in Ulrich von Hehl (ed.): Sachsens Landesuniversitit in Monarchie, Republik und
Diktatur, Leipzig 2005, p. 531. For references on Koschaker’s appointment as Dean of the Law
Faculty also in 1933-1934, on the contrary, see: Thomas Henne: Die Aberkennung von
Doktorgraden an der Juristenfakultit der Universitit Leipzig — Uberblick zu den Ergebnissen
des Projekts, in: Thomas Henne/Anne-Kristin Lenk/Thomas Brix (eds.): Die Aberkennung von
Doktorgraden an der Juristenfakultdt der Universitdt Leipzig 1933-1945, Leipzig 2007, pp. 17-
34 and, in particular, p. 25. The author refers to the documents he found in the “Personal- und
Vorlesungsverzeichnisse fur das Sommersemester 1933 und das Winter Semester 1933/1934”
that are preserved at the Library of the Stadtarchiv in Leipzig. Nevertheless, in the list of the
deans of the Law Faculty at the University of Leipzig the name of Koschaker appears only for
the years 1917-1918 and 1923-1924.

In addition to the monograph he wrote as his Habilitationsschrifi in 1905, Koschaker published
five other works on Roman law up till 1938: Koschaker: D. 39,6,42 pr., ein Beispiel fiir
vorjustinianische Interpolation, in ZSS (RA) 37 (1916), pp. 325-327; Koschaker.: Neue
Forschungen zum rémischen Zivilprozefs, in: Deutsche Literaturzeitung 41 (1920), 361-368;
Koschaker.: Bedingte Novation und Pactum im rémischen Recht, in: Abhandlungen zur antiken
Rechtsgeschichte. Festschrift fiir Gustav Hanausek, Graz 1925, pp. 118-158; Koschaker:
Demokratische Stromungen im rémischen Zivilprozef3, in: Sdchsiche Akademie der
Wissenschaften. Berichte der Philologisch-historischen Klasse LXXX (1928), 5. Heft, Leipzig
1929, pp. 1-2; Koschaker: Zwei Digestenstellen, in: ZSS (RA) 49 (1929), pp. 463-471;
Koschaker: Unterhalt der Ehefrau, pp. 1-27; Koschaker: Adoptio in fratrem, in: Studi in onore
di Salvatore Riccobono, 111, Palermo 1936, pp. 360-376. Koschaker also wrote many reviews,
mainly published in the Zeitschrift der Savigny-Stiftung.

163 Qee in particular Renger: Altorientalistik, pp. 479 f.
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with colleagues from different countries, and in particular from Italy,'* France,'®® but
also the UK with de Zulueta,!%® and Arthur Schiller in the United States.'¢’

In any case, an unpublished manuscript written by Koschaker in 1933, conserved at
the library of the Max-Planck-Institut fiir europdische Rechtsgeschichte, in Frankfurt am
Main, and entitled System des rémischen Privatrechts, shows that he had decided to again
focus on Roman law at the time and, in particular, on the teaching of Roman law.!%® The
document reports the draft — with handwritten remarks and amendments — of a work that
seems to be a textbook on Roman law in the style of the textbooks (Lehrbiicher) of the
pandectists.'®® A text thus conceived to offer a systematic depiction of Roman private law
which would be was useful for his teaching purposes. In this respect, the manuscript offers
a very traditional textbook on Roman law and further proof of the influence that the
pandectistic method had on Koschaker, since the years of his studies at the University of
Graz.

On reading this manuscript, it can also be inferred that some of Koschaker’s ideas on
Roman law teaching, as expressed from the publication of Die Krise des romischen

Rechts onwards,!”°

and, in particular, his emphasis on the dogmatic approach towards the
subject matter, were still present at least at the beginning of the thirties. The same
introduction of the manuscript, devoted to a historical depiction of Roman law reception

in Germany, already elucidated, albeit very briefly, some of the topics Koschaker would

164 Even though the first name that should be taken into consideration is of course Salvatore

Riccobono’s, Koschaker also established very good friendships with other Italian scholars, such
as Emilio Albertario, see Koschaker: Bespr. von Emilio Albertario, Studi di diritto Romano,
Vol. II1: obbligazioni, V: storia, metodologia, esegesi, Milano, Ant. Giuffre, 1936 und 1937, in:
ZSS (RA) 58 (1938), pp. 427-437. Koschaker was a very good friend of both Riccobono and
Albertario, even though the two were at academic loggerheads due both to academic questions
and their different approach towards interpolationism. For an overview regarding their different
stances on textual criticism, see Talamanca: La ricostruzione del testo, pp. 217-239 and Santos:
Brevissima storia, pp. 87-96 with further bibliography.

165 One example is Paul Collinet (1869-1938), see Koschaker: Paul Collinet T, in: ZSS (RA) 60
(1940), pp. 330-334, where Koschaker’s esteem and affection for his recently dead colleague
clearly emerge.

166 Atzeri: La ‘storia del diritto antico’, pp. 191-222.

167 As the correspondence between Koschaker and Schiller demonstrates. In 1932 and 1933

Koschaker sent two letters to Schiller that show an academic friendship between the two. The

letters are conserved — uncatalogued — in a box (box nr. 4) under the name of Schiller at the

Columbia University Library and are dated 37 August 1932 and 14" November 1933. However,

the correspondence between Koschaker and Schiller continued until at least 1949, as can be

seen from a letter of that year written by Koschaker when he was in Ankara.

The signature on the first page of the document reads: Manuscr. 155 Q R. See pictures nr 1, 2

and 3 below, pp. 69 ff. On this manuscript see also Giaro: Aktualisierung Europas, p. 53.

Like, e.g., Karl von Czyhlarz: Lehrbuch der Institutionen des rémischen Rechtes, Wien 1889,

a work which deeply impressed Koschaker, who used it when he was a student at the University

of Graz. As he wrote in his autobiography, the textbook was important both as a basis to study

Roman law and from a pedagogical perspective. Koschaker: Selbstdarstellung, p. 108.

170 On which see below, chapter 5, §§ 1-5.
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later devote his attention to in Die Krise des rémischen Rechts. It is reasonable to affirm
that from the 1920s Koschaker began to intensify his research on Roman law, given the
death of Mitteis a few years before (in 1921) and the increasing numbers of publications
on this subject matter.

Even though the situation was apparently still more than favourable for Koschaker in
Leipzig at the time, with the advent of the Nazi regime in 1933 things began to change.
Studies in the field of cuneiform law faced an imminent demise, as many of the scholars
dealing with the topic were Jewish. Martin David, one of Koschaker and Landsberger’s
puils, and lecturer (Privatdozent) at the Faculty of Law at the time, went to the
Netherlands in 1933 after losing his position at the university.!”! In 1935, WeiBach and
Koschaker’s most important colleague at the Semitisches Institut, Landsberger, were
ousted from their respective chairs t00.'7? In just a few years Koschaker lost friends,
colleagues and pupils, who were forced to leave the country to survive the violence of the
regime, as he increasingly began to feel the results of Nazifizierung at the University of
Leipzig.

Koschaker wrote in his autobiography, with regard to his last period in Leipzig, about
the ousting of Landsberger and the call to Berlin:

Der Nationalsozialismus hat das alles zerstort. 1935 wurde Landsberger durch
Verfiigung des sidchsischen Reichsstatthalters Mutschmann zugleich mit manchen
anderen Professoren entlassen. Ich fuhr nach Berlin, um mich beim
Reichsministerium zu beschweren, und fand eine relative giinstige Atmosphire
vor. Denn man war dort {iber Mutschmann wiitend, natiirlich nicht wegen der
betroffenen jiidischen Professoren, sondern deshalb, weil nicht er, sondern bereits
das Reichsministerium zu jenen Verfiigungen zustandig war. [...] Dafiir bot man
mir den vakanten romanistischen Lehrstuhl in Berlin an und stellte mir in Aussicht,
Landsberger bei den vorderasiatischen Museen in Berlin unterzubringen, wo er in
verhdltnisméBiger Verbogenheit unbehelligt bleiben wiirde. Ich gestehe, daB3 dies
ein sehr wesentlicher Grund fiir mich war, Berlin anzunehmen. Gliicklicherweise
erhielt Landsberger bald darauf den Ruf nach Ankara und tat weise, ihn
anzunehmen.!”

Thus in 1935, the negotiation for Koschaker’s call to Berlin began. It was probably not
easy to reach an agreement with Koschaker, but the process reveal, in any case, the high
consideration the members of the Ministry had of him. Moreover, there was an impelling

170 Miiller: Paul Koschaker (1879-1951), p. 278; on Martin David, see above, p. 49, fn. 96.
172 Tbid.: p. 278; Renger: Altorientalistik, pp. 476 ff.
173 Koschaker: Selbstdarstellung, p. 117.
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need to find an eminent professor for the Chair in Roman law at the Friedrich-Wilhelms-
Universitdit now that Rabel had been ousted.!”

174 See Losch: Der nackte Geist, pp. 366-371 and 390.
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First page (UAH, 1501-113)
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Picture nr. 2: Letter by Koschaker to Carl Bezold, 25" August 1913
Fourth page (UAH, 1501-113)
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Picture nr. 3: Koschaker: System des romischen Privatrechts

(library of the Max-Planck-Institut fiir europdische Rechtsgeschichte,
Manuscr. 155 Q R). First page of the Table of Contents.




Picture nr. 4: Koschaker: System des romischen Privatrechts

(library of the Max-Planck-Institut fiir européische Rechtsgeschichte,
Manuscr. 155 Q R). Second page of the Table of Contents




Picture nr. 5: Koschaker: System des rémischen Privatrechts
(library of the Max-Planck-Institut fiir europédische Rechtsgeschichte,

Manuscr. 155 Q R). Page number 1 of the manuscript




3 Koschaker in Berlin (1936-1941)

3.1 A short premise

This chapter examines the period Koschaker spent as a professor in Berlin from 1936 to
1941, as explained in the Introduction.! The years in the Reich’s capital represented a
decisive step in his career, since he had obtained the most prestigious chair in Roman law
in Germany and, at the same time, other important accolades, such as his affiliation with
the illustrious Prussian Academy of Science (Preufische Akademie der Wissenschaften)
and the Academy for German law (4kademie fiir Deutsches Recht, no less important than
the PreufSische Akademie der Wissenschaften during the thirties in Germany), and, not
least, the position of co-director of the Zeitschrift der Savigny-Stiftung. Moreover, his
time in Berlin was a period in which Koschaker decided to focus his studies and teaching
on Roman law much more than he had done previously. He felt somehow impelled to
defend this important field of research that was beset by a deep crisis, particularly in
Germany, from the beginning of the thirties, if not before. Even though, as will become
clear in the following pages, he did not abandon the study of cuneiform law and the Near
Eastern Legal history, nonetheless he decided to devote particular attention to Roman
law. The events that took place in Berlin between 1936 and 1941 have led scholars to see
these years as a turning point in Koschaker’s life, creating two clear-cut narratives on
him.? Based on the different interpretations of these events Koschaker can either be
idealised as a Nazi opponent, or be seen as a supporter — perhaps despite himself — of the
regime. Both these reconstructions, however, often seem to follow a preordained course.
This chapter aims, therefore, through the analysis of archival materials, to give a more
objective and less biased representation of this essential period in Koschaker’s life and
career. Accordingly, it will cover questions regarding his call to Berlin and all the events
that took place over the five years that he spent in the capital, whereas his major
publication of this period, Die Krise des romischen Rechts und die romanistische
Rechtswissenschaft, and its content will be discussed separately in chapter 5.3

1
2

See above, Introduction, § 1.4.
See above, Introduction, § 1.2.
3 Koschaker, Die Krise, on which see below, chapter 5, §§ 3-6.
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3.2 Savigny’s Chair in Berlin

As was discussed in the previous chapter, between 1935 and 1936, the last year that
Koschaker spent in Leipzig, the situation at the University deteriorated. The increasing
presence of Nazi supporters, the so-called Nazifizierung, the dismissal of Landsberger
and Weil3bach, the closure of the Seminar fiir orientalische Rechtsgeschichte — all these
events made the situation in Leipzig completely different from the city it had been just a
few years before. Thus, in 1935 when Koschaker received an offer to move to Berlin, he
decided to negotiate the conditions for his move.* For one thing, he wanted to find a place
for his friend Landsberger and he made this an essential condition in his negotiations. He
underlined the fact that the position in Berlin would also mean holding the chair that had
been Savigny’s (der Lehrstuhl Savignys), namely the most prestigious chair in Roman
law in Germany at that time, as well as the possibility of being admitted to the Preuflische
Akademie der Wissenschaften and the Akademie fiir Deutsches Recht.

To Koschaker, the move to Berlin was the precursor to the successful completion of
a brilliant career. As Below and Falkenstein have pointed out, from this illustrious
position he could defend Roman law in its struggle for existence (Kampfexistenz).’
Scholars consider the period in Berlin and the events that took place there to be a
fundamental turning point in Koschaker’s life and academic experience.® For these
reasons, it is necessary to retrace the events accurately in the following pages, making
use of archival documents to gain a better understanding of the situation as a whole.

The documents at our disposal confirm that Koschaker managed to dictate several
conditions to the members of the Ministry for Sciences and National Education
(Reichsministerium fiir Wissenschaft, Ervziehung und Volksbildung) before agreeing to
move to Berlin. One demand was that he would keep working with Landsberger, and
although Landsberger was not offered a position at the University, a minor appointment
at the Near Eastern section of the National Museums (vorderasiatische Abteilung der
Staatlichen Museen) was suggested. Koschaker seemed to find this proposal acceptable.
Koschaker and Landsberger still had many research projects that they had begun together
in Leipzig, and Koschaker, moreover, did not wish to abandon someone who was not

A copy of the agreement (Vereinbarung) between Koschaker and the University of Berlin, dated
10% February 1936, is conserved at the archive at the University of Tiibingen (UAT, 126/346a).
The text of the agreement contains eight points with the conditions accepted by Koschaker to
move to Berlin, where he obtained the Chair for Roman law and comparative legal history from
1% April 1936.

> Below/Falkenstein: Paul Koschaker T, p. X.

On the two opposed narratives on Koshaker, see the Introduction above, § 1.2, with
bibliography.
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merely a colleague, but also a friend. Koschaker had to accept the compromise in order
to secure a place for Landsberger in Berlin. As a Jew, it is difficult to imagine that
Landsberger would have been able to survive in Germany in any case, at the time.” What
remains unclear is how was it possible in 1935 for the Reichsministerium to propose that
a Jew, who had been dismissed from the university in Leipzig, could get a job in the
capital city, in even a marginal position. It would seem that the need to have a prominent
professor in Berlin, as well as Koschaker’s contacts with the Ministry of Education, could
have led to this compromise in favour of Landsberger, at least provisionally. Renger
argued that Walther Hinz,® who at that time was a consultant (Referent) at the Ministry
of Education and on good terms with both Koschaker and Landsberger since his study
days at Leipzig, could have played a decisive role in this affair. These suppositions appear
reasonable, and the importance of Hinz’s role in Koschaker’s call to Berlin would seem
to be confirmed by a letter written by Koschaker himself.? In the meantime, Landsberger
received a call to take up a professorship in Ankara, which he accepted, leaving Germany
for good.!® Years later, in 1947, Koschaker wrote to his pupil Guido Kisch, himself a
refugee:

Meine Berufung nach Berlin haben Sie wohl noch erlebt? Ich ging, weil man mir
beziiglich Landsbergers, der in Leipzig durch den Reichsstatthalter Mutschmann
entfernt worden war, fiir Berlin allerlei Zusagen machte, die nicht gehalten
wurden, und ich damals hoffte, mir die Zusammenarbeit mit Landsberger zu
erhalten. Im iibrigen war ich immer ungern in Berlin.!!

From both a personal and professional point of view, Landsberger’s absence in Berlin
was significant. Another essential condition made by Koschaker was the creation of a
seminar for Near Eastern Legal history (Seminar fiir Rechtsgeschichte des Alten Orients)
at the Friedrich-Wilhelms-Universitit.'> The importance Koschaker attached to this

This idea also emerges from the lines of Koschaker’s autobiography. Koschaker believed that

his friend and colleague could not have avoided the concentration camp. See Koschaker:

Selbstdarstellung, p. 117: “Zweitens wire Landsberger selbst wenn es ihm gelungen wire, sich

verborgen zu halten, doch auf die Dauer dem Konzetrationslager nicht entgangen.”

8 On Walther Hinz (1906-1992), see Michael Griittner: Biographisches Lexikon zur

nationalsozialistischen Wissenschafispolitik (= Studien zur Wissenschafis- und Universitdtsgeschichte,

6), Heidelberg 2004, pp. 75 ff.

See Renger: Altorientalistik, p. 480. For a different reconstruction, see: Giaro: Aktualisierung

Europas, p. 39.

And in fact, none of the eight points of the definitive agreement between Koschaker and the

University of Berlin deals with Landsberger’s position.

11" The letter was written on 27" November 1947. See Kisch (ed.): Paul Koschaker. Gelehrter,
Mensch und Freund, p. 22 (letter nr. 5).

12 Miiller: Paul Koschaker (1879-1951), pp. 279 f. On the Seminar see also Losch: Der nackte

Geist, p. 264.
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condition is apparent in a letter he wrote on 19™ April 1940 (his birthday), to the Ministry
for Science, Education and Popular Education, in which Hinz’s name appears: '3

Bei meiner Berufung von Leipzig nach Berlin im Jahre 1935/1936 wurde mir die
Errichtung eines ,,Seminars fiir Rechtsgeschichte des Alten Orients* mit einem
Assistenten zugesichert. Die Aussicht, meine Studien in den Rechten des alten
Orients in Berlin mit groBerer Wirksamkeit durchfiihren zu kénnen als in Leipzig,
wo sie aus hier nicht zu erdrtenden Griinden gestdrt worden waren, bildete ein
nicht unwesentliches Motiv fiir mich, meinen Platz in Leipzig mit Berlin zu
vertauschen. Die Unterrichtsverwaltung schien Interesse fliir meine Pline zu
haben. Sie hat, ohne dal} ich darum gebeten hitte, veranlaf3t, dal ein Teil der
Bibliothek meines Leipziger Seminars fiir orientalische Rechtsgeschichte als
Leihgabe in die vorderasiatische Bibliothek der Staatlichen Museen iibertragen
wurde, an die das zu errichtende Seminar angeschlossen wurde. Ich hatte ferner
wiederholt Gelegenheit, mit dem damaligen Sachbearbeiter Herrn Dr. Hinz
weitausgreifende Plidne zu erdrtern, Berlin zu einem Zentrum der Studien vom
alten Orient zu machen, Plidne, die ich in einer Reihe von Denkschriften nidher
ausfiihrte. [...].14

This letter, written in a resolute and self-confident tone, shows not only how decisive the
foundation of the Seminar was for Koschaker, but also that he had plans to make the
University of Berlin one of the main German and European centres for the study of the
Ancient Near East. Since the reaction of the Ministry to this request was positive, and the
university administration also decided to take part of the library from the Seminar fiir
orientalische Rechtsgeschichte in Leipzig and move it to Berlin, the new institute
eventually opened on 1st April 1936. Koschaker was appointed its director and a place
for the Seminar was found at the Near Eastern section of the National Museums. The
institute was connected both to the Faculty of Law and to the Faculty of Philosophy, since
Koschaker wished to give an interdisciplinary imprint to this field of studies, even though
its rooms belonged to the National Museums. The creation of the Seminar fiir Rechtsgeschichte
des Alten Orients was a great personal and academic achievement for Koschaker, but he also
needed to have other colleagues to help him carry out his projects and establish proper
connections with scholars coming from other fields, in particular from philology and
archeology.'®

The letter, written by Koschaker to ask the Ministry to close the Seminar, is in the Humboldt-
Universitdt zu Berlin archives: UA-HU, UK Personalia K 274, Bd. II, BL. 11-12. See also pp.
97 ff. below. The document is typewritten and three pages long (recto and verso).

This excerpt is taken from the first page of the letter.

15 Losch: Der nackte Geist, p. 264.



Since Landsberger could not be at his side in Berlin, the other name that Koschaker had
in mind for the study of Assyriology was Adam Falkenstein, who was at the time a young
scholar of Sumerian at the University of Munich.'® The proposal to appoint this scholar,
who finally obtained a position as professor in Assyriologie at the Faculty of Philosophy
in Berlin on 1st April 1937, was not without difficulty and once more reveals the influence
Koschaker had at the Ministry and within his academic circle at that time. In order to
bring Falkenstein to Berlin, Koschaker had to overcome both the opposition of his
colleagues at the University of Munich and that of the Fiihrer der Dozentenschaft und
des NS.-Dozentenbundes der Universitit Berlin. San Nicolo, at the time professor in
Munich and with whom Falkenstein had collaborated, wrote two letters of protest over
Falkenstein’s appointment in Berlin, the second letter being signed not only by him, but
by other colleagues at the university as well.!”

The harsh disapproval of Professor Landt, the Dozentenfiihrer at the University of
Berlin,'® was in part due to political considerations, since it was well known that the
young scholar was at this time unfavourably disposed towards the Nazi regime.'® Landt
wrote that he was strongly opposed to Falkenstein coming to Berlin, since “sich nirgends
politisch betétigt hat und einer politischen Betdtigung wohl ablehnend gegeniiber steht
[...]” and if this appointment was unavoidable, because Koschaker needed Falkenstein’s
support in Berlin, then the federation of professors and lecturers at the University would
not have shared that responsibility (“wiirde der Dozentenbund die Verantwortung nicht
iibernehmen”).?’ Nonetheless, Koschaker was able to impose his will, in this case, even
if he had to face strong opposition from a supporter of the regime, and only his huge
prestige helped him to uphold his cause at the Ministry.

Once Koschaker’s conditions were accepted, he finally moved to Berlin on 1% April
1936, where he assumed the Chair in Roman law and comparative legal history
(Romisches Recht und vergleichende Rechtsgeschichte) that had been Rabel’s until 1935.
As he wrote in his autobiography, he particularly appreciated two things there: the
marvellous library and the opportunity to become a member of the Preufische Akademie

16 Miiller: Paul Koschaker (1879-1951), pp. 279 f.

17 Renger: Altorientalistik, pp. 495 f.

During the Nazi regime the Dozentenfiihrer of each university had to take stance on any

decision regarding the staff. On this point, see Renger: Altorientalistik, p. 470.

19 A detailed reconstruction of the events is given in Miiller: Paul Koschaker (1879-1951), pp.
279 f. Two years after his arrival in Berlin, however, Falkenstein decided to join the Nazi party.
On Adam Falkenstein (1906-1966), see Dietz-Otto Edzard: Zum Tode von Adam Falkenstein
(17.9.1906-15.10.1966), in: Zeitschrift fiir Assyriologie und Vorderasiatische Archdologie 59,
1969, pp. 1-10.

20" The letter, reported already in Miiller: Paul Koschaker (1879-1951), p. 280 and fh. 40, is conserved
at the archive of the Humboldt-Universitiit zu Berlin: UA-HU, Universititskurator/Personalia F 8
[Personalakte A. Falkenstein].
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der Wissenschaften.*' The latter was at the time the most prestigious scientific institution
in Germany, “ein Gremium von Zelebritdten”, having succeeded in eclipsing, at least in
part, the negative influence of the regime for a long time. According to Koschaker,
although it eventually became impossible to escape this negative influence, it did not
affect the life of the Academy as strongly as in other institutions.??

We learn from archive documents conserved at the Prussian Academy of Science, that
the name of Koschaker for the “ordinary” membership (“zum ordentlichen Mitglied”)
was suggested by Heymann, Stutz, Wilcken and Meissner during the session of the
philosophisch-historische Klasse of 19" November 1936, and in a following session, on
3" December of the same year, the proposal was voted on and Koschaker obtained 17
white balls and no black ones (meaning that the proposal had been accepted).?® After the
vote of the plenum of the Academy on 14" January 1937 (43 white balls against only 2
blacks),?* final confirmation came — as requested by the procedure — from the Ministry
for Science, Education and Popular Education (Reichs-und Preussische Minister fiir
Wissenschaft, Erziehung und Volksbildung) with a letter dated 18" February 1937.2°
Being a member of the Preuflische Akademie was a source of pride for Koschaker —
already member of the Saxon Academy of Science (Sdchsische Akademie der
Wissenschaften) since 1919 — a confirmation of his academic prowess and a further
opportunity to give lectures before a prestigious audience. As Koschaker wrote in his
autobiography, he gave numerous presentations and lectures at the Prussian Academy of
Science, in which he had the opportunity to deal with and to discuss together with the
other members the topics of his research.?® At the same time, he strove for the
appointment of his colleagues Riccobono and Wlassak as correspondent members

2l Koschaker: Selbstdarstellung, pp. 117 f. With regard to the library, he wrote: “Meine Wiinsche

waren oft extravagant. Es kam aber in Berlin niemals vor, daf ein Buch, das ich brauchte, nicht

vorhanden war. Was das bedeutete, weil ich heute umso mehr zu wiirdigen, als ich es nicht

mehr habe.” Koschaker did not mention in his autobiography though that he also became a

member of the Akademie fiir Deutsches Recht.

Ibid. Of course, this is what Koschaker wrote in his autobiography after the end of WWII. Even

though it might be imagined that the PreufSische Akademie der Wissenschaften had maintained

a certain level of autonomy, it is nevertheless impossible to believe that life at the Academy

was not deeply affected by the regime, for the simple reason that all members of Jewish origins

were ousted.

23 ABBAW: PAW (1812-1945), 1I-111-73, foll. 9, 10 and 11.

24 ABBAW: PAW (1812-1945), 1I-111-73, fol. 12. To gain a majority it was necessary to obtain
31 white balls.

25 ABBAW: PAW (1812-1945), II-111-73, fol. 14. Dr. Eduard Schwyzer was appointed a member

of the academy along with Koschaker. The communication of the designation took place two

days later, sse ABBAW: PAW (1812-1945), 1I-111-46, fol. 2. On Schwyzer (1874-1943), see:

Riidiger Schmitt: Schwyzer, Eduard, in: NDB 24, Berlin 2010, pp. 62 f.

Koschaker: Selbstdarstellung, p. 117: “So konnte ich in Berlin gut wissenschaftlich arbeiten,

namentlich im alten Orient. Zeugnis dafiir legen eine Anzahl von Vortrdgen, in denen ich im

Kreise der Akademie iiber meine Forschungen berichtete. Sie sind heute in den

,.Sitzungsberichten* und im ,,Jahrbuch* der Akademie begraben [...].”

22
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(korrespondierendes Mitglied) of the philologisch-historische Klasse; in fact, in 1939
Koschaker was the first endorser — along with Heymann, Stroux and Wilcken — of the
request to confer that role on Riccobono. The plenary assembly voted favourably on the
proposal on 25th May 1939 and Riccobono became a member of the Prussian Academy
of Science.?” However, Moriz Wlassak did not have the opportunity to join the Academy,
since he died before the proposal of his name as a member by correspondence had been
voted upon.?®

3.3 The new co-editor of the Savigny-Zeitschrift and member of the Akademie fiir
Deutsches Recht

1936 — the year of Koschaker’s arrival in Berlin — coincides with another important stage
in his academic career, namely his acceptance on the editorial board of the Roman law
section (Romanistische Abteilung) of the Zeitschrift der Savigny-Stiftung. Since 1933, the
year the Nazis seized power, all German journals went through the so-called
Gleichschaltung imposed by the new regime. Some of them adapted very quickly to the
new situation in 1933, others took a little longer, between 1934 and 1935, when the
Zitierverbote of the so-called Judenzitate (the ban on quoting Jewish authors in journals
and books) took effect.? Like all other German journals, therefore, the Savigny-
Zeitschrift went through the Aryanisation (4risierung). Still in 1933, two of the five chief
editors were Jewish, namely Levy*® and Rabel, Levy playing an eminent role within the
editorial board. In 1934, their names appeared on the cover page of the journal, but the
volume contained an explanation (Erkldrung) at the end with two messages: the first
explained that regrettably Rabel had had to leave the group of the chief editors, the
Gesamtredaktion (under the message are the names of Levy, Heymann, Stutz and
Feine)®'; the second announced with regret and surprise the retirement of Levy, the

27 ABBAW: PAW II-1I1, 222, foll. 1-4, and 8 and 11. For a precise reconstruction of the events,
see Varvaro: La ‘antike Rechtsgeschichte’, p. 311 and fn. 32.

28 Wilassak died on 24" April 1939.

2% For the precise description of the events, with further bibliography, see Thomas Finkenauer/Andreas
Herrmann: Die Romanistische Abteilung der Savigny-Zeitschrift im Nationalsozialismus, in: ZSS
(RA) 134 (2017), pp. 1-48. I would like to thank the authors, who allowed me to have a draft
copy of the text before the final printing.

30 On Ernst Levy (1881-1968), see Wolfgang Kunkel: Ernst Levy zum Gedcichtnis, in: ZSS (RA)
99 (1969), pp. x1u1-xx11; Dieter Simon: Levy, Ernst, in: NDB 14, Berlin, 1985, pp. 403-404.

31" On Hans Erich Feine (1890-1965), see: Karl Siegfried Bader: Nachruf auf Hans Erich Feine,
in: ZSS (KA) 51 (1965), pp. XI-XxXI; Anna Liibbe: Die deutsche Verfassungsgeschichtsschreibung
unter dem Einfluf$ der nationalsozialistischen Machtergreifung, in Stolleis/Simon (eds.):
Rechtsgeschichte, pp. 63-78 and, in particular, pp. 66 ff.; on Ernst Heymann (1870-1946), see:
Heinrich Mitteis: Ernst Heymann ¥, in: Deutsches Archiv fiir Erforschung des Mittelalters, 8
(1951), p. 256; Losch: Der nackte Geist, pp. 381 f.; Martin Otto: Ernst Heymann (1870-1946),
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Gesamtredaktion’s main editor (der geschiifisfiihrende Redaktor).3* From the first months
of 1934, therefore, the editorial board of the Savigny-Zeitschrift (Romanistische
Abteilung) contained no Jewish members (the so-called Entjudung).

This sequence of events also concerned Koschaker. In March 1934, he had been
requested to take the place of his close friend Rabel, who had resigned in January of the
same year, but Koschaker refused to do so. Wenger therefore took Rabel’s place.>* With
Levy and Koschaker as the main editors of the journal, along with Heymann, Stutz and
Feine, there seemed to be a safe and cautious enough combination to calm the worries of
the publisher Karl Rauch.** However, when Koschaker refused to join the editorial board,
Levy also decided to stand down (he would have otherwise have remained). He
considered Koschaker’s decision to be a slap in the face (“Schlag ins Gesicht”).>® Kreller
then took Levy’s position and a new “Aryan” committee was formed. When Wenger was
offered a position at the University of Vienna in 1936 and was forced to give up his
position on the board,* the place was once again offered to Koschaker, who this time
accepted it. The events connected with his appointment as a co-editor of the Savigny-
Zeitschrift have been used as an indication that Koschaker was close to the Nazi regime,
in other words, a supporter “despite himself’.3” However, it is clear from two letters
Koschaker sent to Rabel that he feared being main co-editor of the journal with Levy
because he himself had studied “non Aryan laws” and Levy was Jewish, potentially an
unwelcome combination. According to Koschaker, in a short period both of them would
be removed from their respective positions, and he wanted to protect himself.3

in: Simon Apel/Louis Pahlow/Matthias WieBner (eds.): Biographisches Handbuch des
Geistigen Eigentums, Tlibingen 2017, pp. 137-139. On Ulrich Stutz (1868-1938), see: Losch:
Der nackte Geist, pp. 379 f.

32 Under this message the names of Kreller, Wenger, Heymann, Stutz and Feine are given, see:

ZSS (RA) 54 (1934), Erkldrung, p. 500. On Hans Kreller (1887-1958), see: Kaser: Hans Kreller

+, in: ZSS (RA) 75 (1958), pp. Xv-xxii1; Herbert Hausmaninger: Kreller, Hans, in: NDB 13

(1982), pp. 2 f.; Margarete Grandner: Das Studium an der Rechts- und Staatswissenschaftlichen

Fakultit der Universitit Wien 1945-1955, in: Margarete Grandner/Gernot Heiss/Oliver

Rathkolb (eds.): Zukunft mit Altlasten. Die Universitit Wien 1945-1955, Innsbruck 2005,

pp- 290-312. Kreller had been a pupil of Mitteis in Leipzig, like Koschaker.

Finkenauer/Herrmann: Die Romanistische Abteilung, pp. 11-19. When Koschaker refused to

take Rabel’s place, Kreller was willing to do so. However, when Levy heard of Koschaker’s

decision, he resigned, meaning that Kreller took Levy’s place and Wenger Rabel’s.

3 Ibid., pp. 11 ff. and 16.

35 Ibid., p. 17. The authors quote a letter written by Rabel and sent to Koschaker on the 7 April
1934, as well as a letter that Rabel sent to Levy and another one that Levy sent to Rabel. The
letters are conserved at the Bundesarchiv in Koblenz (BArch N 1691, Nachlass Ernst Rabel/1,
p. 115).

36 The members of the committee were supposed to be professors at German universities.

37 Stated thus but without persuasive arguments in Giaro: Paul Koschaker sotto il Nazismo, p.
163.

3 Finkenauer/Herrmann: Die Romanistische Abteilung, pp. 17 f. Koschaker wrote the letters on
15" March 1934 and on 11" April 1934.
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Finkenauer and Hermann referred to this conduct as the opportunism of a man interested
in his career, who did not want to be compromised, and Koschaker’s human weaknesses
emerge from these events.*

Similar considerations can also be made with regard to the events surrounding his
participation as a member of the Akademie fiir Deutsches Recht and the lecture he gave
there in December 1937. This academy had been instituted in 1933 by the Nazi regime in
order to promote German law (a “deutsches Gemeinrecht”),*’ its president being Frank,
who was Commissioner of the Reich for the Standardisation of Justice (Reichskommissar fiir
die Gleichschaltung der Justiz) in 1937.*' Just one year earlier, Frank had been invited to
give a lecture at the Fascist Institute of Culture (Istituto fascista di cultura) in Rome:
clearly influenced by the theories on German law elaborated over the decades by scholars
like Chamberlain, Leonhard and Wagemann, he explained that one may distinguish
between an original “Roman law”, which was still the unalterated law of a “Nordic
population”, and a “Roman law” of the later period, developed under the deleterious
influence of Oriental laws (and the Jewish influence, in particular).*? Moreover, according
to the dominant trend of that time among Germanists,* it appeared from Frank’s lecture
that the target of regime’s hatred was no longer the so-called “Roman law of the Romans”,

3 Ibid., p. 17: “Koschaker zeigt jedenfalls den Opportunismus eines karrierebewussten Mannes,

der keine Neigung verspiirte, sich an der Seite eines Juden zu kompromittieren. Der ihm
mitunter bescheinigte Mut fand wenigstens hier offenbar kein Betatigungsfeld”. The reference
that the authors make to Koschaker’s supposed courage occurs in Peter E. Pieler: Das romische
Recht im nationalsozialistischen Staat, in: Ulrike Davy/Helmut Fuchs/Herbert Hofmeister/Judith
Marte/Ilse Reiter (eds.): Nationalsozialismus und Recht, Wien 1990, pp. 427-444.

40" Tt is well known that the regime wanted to replace the German Civil Code — the BGB — with a new
Volksgesetzbuch. See Hans Hattenauer: Das NS-Volksgesetzbuch, in: Amo Buschmann/Franz L.
Knemeyer/Gerhard Otte/Werner Schubert (eds.): Festschrift fiir Rudolf Gmiir zum 70.
Geburtstag, Bielefeld 1983, pp. 255-279; Somma: [ giuristi e I’Asse culturale, pp. 222-240
(with further bibliographical references); Luigi Garofalo: Suggestioni per il giurista dai
Quaderni e diari di Hannah Arendt, in: Studi in onore di Remo Martini, 11, Milano 2009, pp.
177-213.

41" On Hans Frank (1900-1946), see above p. 27, fn. 34.

42 Hans Frank: Die Zeit des Rechts, in: DR 1 (1936), pp. 1-3. On this point, see Somma: I giuristi

e [’Asse culturale, pp. 280-281 and 292-297. The works by Chamberlain, Leonhard and

Wagemann that I refer to in the text are: Rudolf Leonhard: Roms Vergangenheit und

Deutschlands Recht: ein Uberblick iiber die Geschichte des rémischen Staates in ihrem

Zusammenhang mit dem gegenwdrtigen Rechtsleben, eine Festschrift, Leipzig 1889; Houston

Stewart Chamberlain: Die Grundlagen des neunzehnten Jahrhunderts, Miinchen 1899; Arnold

Wagemann: Unser Bodenrecht. Eine kritische Studie, Jena 1912; 1d.: Geist des deutschen

Rechts, Jena 1913; 1d., Deutsche Rechtsvergangenheit als Wegweiser in eine deutsche Zukunft,

Jena 1922. To obtain a broader overview of this topic, see Peter Landau: Romisches Recht und

deutsches Gemeinrecht. Zur rechtspolitischen Zielsetzung im nationalsozialistischen

Parteiprogramm, in Stolleis/Simon (eds.): Rechtsgeschichte, pp. 17-24; Richard Gamauf: Die

Kritik am Rémischen Recht im 19. und 20. Jahrhundert, in: OIR 2 (1996), pp. 33-61.

For an overview of the contrast between Romanists and Germanists in Germany, see Luig:

Rémische und germanische Rechtsanschauung, pp. 95-138.
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but rather the Roman law as studied and developed by the pandectists.** Nonetheless, the
hostility of the Nazi regime towards Roman law was unquestionable and Point 19 of the
programme of the NSDAP represented an attack on it.*

When Koschaker was invited to talk at the Akademie fiir Deutsches Recht, he decided
nonetheless to deal with Roman law and, in particular, with the crisis it was undergoing
in Germany at the time. As Calasso pointed out, for the first time a German scholar had
decided to talk about such a topic during an event organised by the Nazis and in a Nazi
institution. Calasso, and many other scholars after him, did not hesitate to call
Koschaker’s lecture a turning point, because it represented a reaction against the regime
and in favour of Roman law.*® Nonetheless, Giaro has more recently stressed — with a
touch of sarcasm, but also with good reason — that Koschaker did not attack the regime,
otherwise the Gestapo would have arrested him.*” Once again the dichotomy between the
heroic idealised anti-Nazi scholar and the almost “unaware” Nazi emerges among
scholars, with both representations going too far in their judgments. Even if it is true that
the decision to deal with Roman law and its crisis in Germany on such an occasion may
have caused consternation among the Nazi audience, it is nevertheless implicit that
agreeing to speak before such an audience meant, at the same time, accepting the rules
and procedures of the people who formed that audience. It is also necessary to remember

4 This was the official position expressed by the author of the reform proposal of the

Studienordnung of the German law faculties, Karl August Eckhardt, in his Richtlinien fiir das
Studium der Rechtswissenschaft, appeared in 1935. On Eckhardt (1901-1979), see Ralf Frassek:
Eckhardt, Karl August, in: Albrecht Cordes/Hans-Peter Haferkamp/Heiner Liick/Dieter
Werkmiiler/Ruth Schmidt-Wiegand (eds.): Handworterbuch zur deutschen Rechtsgeschichte,
2, Band I, Berlin 2008, pp. 1179-1180. On the above-mentioned reform, see Frassek: Steter
Tropfen hohlt den Stein — Juristenausbildung im Nationalsozialismus und danach, in: ZSS (GA) 117
(2000), pp. 294-361; 1d.: Wege zur nationalsozialistischen ,, Rechtserneuerung‘ — Wissenschafi
zwischen ,,Gleichschaltung” und Konkurrenzkampf, in: Hans-Georg Hermann/Thomas
Gutmann/Joachim Riickert/Mathias Schmoeckel/Harald Siems (eds.): Von den ,leges barbarorum *
bis zum ,ius barbarum‘ des Nationalsozialismus, Koln 2008, pp. 351-377, M. Stolleis,
»Fortschritte der Rechtsgeschichte« in der Zeit des Nationalsozialismus?, in: Stolleis/Simon
(eds.): Rechtsgeschichte im Nationalsozialismus, pp. 177-197; Luig: Romische und
germanische Rechtsanschauung, pp. 95-138.

The literature on the topic is vast and I shall limit myself to quoting only a few recent works,
where it is possible to find further bibliography: Antonio Mantello: La giurisprudenza romana
fra Nazismo e Fascismo, in: Quaderni di Storia X111, 25 (1987), pp. 23-71 and, in particular, p.
30; Landau: Romisches Recht, pp. 10-24; Simon: Die deutsche Wissenschaft vom romischen
Recht nach 1933, in: Simon/Stolleis (eds.): Rechtsgeschichte, pp. 161-176; Luig: Romische und
germanische Rechtsanschauung, pp. 95 ff.; Onorato Bucci: Germanesimo e romanita, Napoli
2004, pp. 87-112; Somma: / giuristi e I’Asse culturale, pp. 279-310; Santucci, Diritto romano
e Nazionalsocialismo, pp. 53-82.

Calasso: Introduzione, in: Koschaker: L ’Europa e il diritto romano, Firenze 1962 (translated
by Arnaldo Biscardi), now in Calasso: L 'Europa e il diritto romano. Alla memoria di Paul
Koschaker, in: 1d.: L unita giuridica dell ’Europa, Soveria Mannelli 1985, pp. 104 and 119. See
also below, chapter 5.

Giaro: Paul Koschaker sotto il Nazismo, pp. 166 f.
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that Koschaker was a member of the Akademie fiir Deutsches Recht. As in the case of his
call to be a co-editor of the Savigny-Zeitschrift, mutatis mutandis, Koschaker’s behaviour
may appear as opportunistic and self-interested in assuring himself a safe and brilliant
career; yet, in this case, his dedication to Roman law plays an important role as well. In
any case, the circumstances surrounding the lecture at the Akademie fiir Deutsches Recht
deserve further analysis, which will be carried out later in this book.*® In fact, it is
important not only to get closer to the content of the long essay that Koschaker published
and based on the text of his lecture, to understand its meaning; it is also imperative to take
into consideration reactions to his work, as they mainly appeared in Italy and in Germany.

3.4 The unpleasant period in Berlin

It is now appropriate to return to Koschaker’s experience in Berlin. As Koschaker himself
acknowledged in his autobiography, although his position at Berlin began well, the
situation quickly deteriorated. Writing after WWII, Koschaker painted a grim picture of
the time he had spent in the German capital from 1936 to 1941. His autobiography tells
us that he had never felt at ease in Berlin, that he suffered from the huge size of the city,
and, in particular, from the increasing presence of Nazis (Nazifizierung) at the University.*’
In a letter that he sent to his pupil Guido Kisch on 27th November 1947, he wrote:

Im iibrigen war ich immer ungern in Berlin. Immerhin 1936, da in der Universitét
noch betrichtliche Reste aus der Vor-Nazizeit vorhanden waren, ging die Sache
noch leidlich. Aber die Nazis drangen immer mehr ein, selbst in der Akademie,
dazu nach dem Abtreten Gleispachs, der ein grofer Nazi, aber doch ein
Osterreichischer »Gawalier« war, ein Dekan, der mir jede Schwierigkeit machte.
Ich revoltierte. 1939 lie3 mich der Nazirektor kommen, um mir in aller Form das
consilium abeundi zu geben. Das Ministerium war aber dagegen, wie ich
iiberhaupt bei den Parteibonzen einen gewissen Respekt hatte, weil ich ihnen,
namentlich in der Frage des romischen Rechts, ruhig, aber entscheidend
entgegentrat. Das waren sie von Professoren nicht gewohnt.

4 See below, chapter 5, §§ 2-6.

4 Koschaker: Selbstdarstellung, p. 118: “Persdnlich habe ich mich in Berlin nicht wohl gefiihlt.
Das ist eine Feststellung, aber kein Vorwurf gegen die Berliner [...]. Dazu kam die an der
Universitdt der Reichshauptstadt besonders intensive Nazifizierung, die mich noch mehr
vereinsamte als die Grofe der Stadt fiir sich.”

30 Kisch (ed.): Paul Koschaker. Gelehrter, Mensch und Freund, pp. 22-23 (letter nr. 5).
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This passage cites the main reason for the difficult situation in Berlin as the increasing
presence of supporters of the Nazi regime at the University. Although the situation was
still acceptable in 1936, things quickly degenerated and Koschaker was soon burdened
by many problems and complications mainly due to the behaviour of the Dean,
Wenzelslaus Graf von Gleispach, and the Rektor Willy Hoppe.*! According to Koschaker,
Hoppe tried to make him leave his post at the University. In a letter sent to the Ministry
for Science, Education and Popular Education on 10" October 1939, Hoppe inferred that
if Koschaker was unable to adapt to a large university organisation, then he should
perhaps find a place in a quieter university.®? The hostility of Hoppe and Gleispach
appears to be among the main reasons for Koschaker leaving Berlin a few years later.
These developments might suggest that Koschaker was somehow ousted from his post or
forced to leave it, whereas Neumann recently stressed that it remains unclear why he
decided to accept the position at Tiibingen in 1941.33 Nonetheless, an analysis of some
other documents in the following pages will show that Koschaker himself had complained
about the working conditions in Berlin, and Hoppe’s letter actually seems to be a reply to
a complaint already filed by Koschaker.

Moreover, the letter sent by Koschaker to Kisch in 1947 revealed the oppressive
climate felt by Koschaker at the University in Berlin due to the presence of members
connected with the Nazi regime. In particular, the relationship with the Nazi sympathiser,
Gleispach, was hard for Koschaker to digest and, according to Koschaker’s own words,
it was Rektor Hoppe who suggested he might consider leaving the University of Berlin in
1939 (he wanted to give him the consilium abeundi, as it is possible to read in the text of
the letter). It is nonetheless worth mentioning that these words were written by Koschaker
himself and, what is more, after WWII had ended. The letter sent to Kisch is a note that
Koschaker wrote to his Jewish pupil, who had escaped to the US, and having faced the
tragic loss of some of his family in the Nazi concentration camps. In the same letter,
Koschaker affirmed that the Parteibonzen in Berlin, namely the representatives of the
regime or, at least, its supporters, respected him, because he had taken a firm position
against them on issues regarding Roman law and the need to teach it at German
universities (Koschaker’s reference to his stance on Roman law concerned the lecture he

31U Gleispach (1876-1944) was Dean from 1935 to 1937; see the entry Gleispach Wenzelslaus
Graf, in: Osterreichisches Biographisches Lexicon 1815-1950, 11, Wien 1959, pp. 7-8; Losch:
Der nackte Geist, pp. 256 f.; Hoppe (1884-1960) was Rektor from 1937 to 1942; see Klaus
Neitmann: Willy Hoppe, die brandeburgische Landesgeschichtsforschung und der
Gesamtverein der deutschen Geschichts- und Altertumsvereine in der NS-Zeit, in: Bldtter fiir
deutsche Landesgeschichte 141/142 (2005/2006), pp. 19-60.

52 UA-HU, UK Personalia K 274, Bd. 1, BI. 37.

33 For this hypothesis, see, even if it is not clearly stated in the text, Ries: Paul Koschaker, pp.
608 f., and also Aldo Mazzacane: [ tempi della ‘Privatrechtsgeschichte’, in: Quaderni
Fiorentini per la Storia del Pensiero Giuridico Moderno XXIV (1995), pp. 563-576, and, in
particular, p. 571.
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had given at the Akademie fiir Deutsches Recht in December 1937).5* Even though I do
not wish to dispute the reliability of the core of Koschaker’s description of the events of
that period, it seems at least necessary to measure his statements against the information
from other documents he wrote when he was still in Berlin, which illustrate his life at the
University quite clearly, as well as the problems he had to face.

3.5 Life at the University in Berlin

The first document to be analysed here is a letter Koschaker sent on 29" May 1937 to the
Prorektor of the University of Berlin, Hoppe; the same Hoppe would later become its
Rektor in 1937.%° The text is emblematic of the problems that Koschaker had constantly
to face when dealing with the University administration, problems which particularly
bothered him.%® Koschaker sent the missive privately to the Prorektor to complain about
the inconvenience caused by delays on account of compulsory bureaucratic procedures in
order for him to be able to travel to Paris to attend the meeting of the Société d’histoire
du droit. The letter begins as follows:

Hochgeehrter Herr Prorektor !°7

Ich bitte Sie, diesen Brief als privaten betrachten zu wollen, weshalb ich ihn auch
nicht im Dienstwege an Sie gelangen lasse. Es steht in Threm Belieben, ob Sie ihn
ungelesen in den Papierkorb werfen oder seine Mitteilungen verwerten wollen.
[...] Es handelt sich um meine Reise zur Tagung der Société d’histoire du droit in
Paris. Sie werden sich erinnern, dal} ich etwa vor 2 1/2 Wochen dieserhalb bei
Ihnen vorsprach. Sie hatten die Giite, sich mit dem Ministerialreferenten in
Verbindung zu setzen und erhielten die Zusicherung umgehender Erledigung. In
der Tat ist mir die Genehmigung des Ministers schon am 13. d.M. erteilt worden.
Leider hat man Thre weitere Bitte, Sie telefonisch von der Erledigung meines

34 Koschaker used the term Parteibonzen in the letter that I have quoted to indicate followers of

the Nazi regime. In this case it is highly probable that he intended to refer in particular to Nazi
professors and scholars and Nazi members of the Ministry of Education. In any case,
Parteibonzen was the common term used to refer to officials and members of the Nazi party
during the regime.
55 UA-HU, UK Personalia K 274, Bd. I, Sonderheft: Auslandsreisen, Bl. 230-231. Typewritten
three-page long (recto and verso) letter.
For the reference to the problems that Koschaker probably had when dealing with the
organisational structure of a big university, see Hoppe’s letter from 10% October 1939, above,
p. 84.
With a space in the document after “Prorektor”.
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Antrags verstindigen zu wollen, nicht beachtet, sondern das Schreiben dem
Dienstwege anvertraut, auf dem es erst 9 Tage spater beim Rektorat einlangte. [...]
Aber alle meine Bemiithungen, die ich gestern sofort nach Erhalt der
Devisengenehmigung unternahm, mir bei Banken und Reisebiiros das Reisgeld zu
verschaffen, scheiterten, weil ich spitestens ndchsten Montag hitte abreisen
miissen. So habe ich nach Paris abgeschrieben.

Koschaker’s principal grievance, which was written in a direct manner but with a degree
of flattery, was that he would be unable to attend the meeting of the Société d histoire du
droit.>® His French colleagues, who had a profound respect for him, understood his
predicament, but Koschaker himself was acutely aware that he had lost an opportunity to
reinforce important international relationships that had been built up over a long period
of time. At the same time, German scholarship now was without representation at the
conference and its reputation would consequently have suffered, whereas the Italian
government decided to send to Paris “Nicht weniger als 5 ihrer [of the Italian
Wissenschaft] besten Kopfe” — “No less than five of its best minds”. Even though the
Ministry of Education affirmed that it had taken into due consideration the need to give
German scholarship proper representation at foreign conferences, it seemed to Koschaker
that the bureaucracy, which was at the service of the Ministry, had considerably hindered
this aim. Another element appears from the text of the letter, Koschaker already
concerned about his role as “spokesperson” of the entire German scholarship in the field
of Legal history, a feeling that he would reveal on other occasions too.
The letter continues:

Gestatten Sie mir im Anschlusse daran noch folgende zu berichten. Die Société
d’histoire du droit ist eine franzosische wissenschaftliche Gesellschaft. Aber sie
besteht keineswegs aus Linksradikalen und Kommunisten. Auch was die Juden
betrifft, so waren sie, soweit ich selbst Beobachtungen machen konnte, in einem
viel | geringeren Prozentsatze vertreten als etwa frither bei deutschen Tagungen
dhnlicher Art. Jedenfalls hat niemals ein sowjetrussischer Professor dort ein
Referat erstattet. [...] Es ist nicht Schuld der Franzosen, wenn zufolge meiner
Absage die deutsche Rechtswissenschaft unvertreten bleiben wird. Leider muf3 ich
auch befiirchten, dal meine Absage, obwohl ich alles getan habe, einen solchen
Verdacht zu zerstreuen, im Sinne einer gewollten Behinderung der deutschen
Wissenschaft gedeutet wird. Endlich ist mir bekannt geworden, dafl meine Reisen
zu den Tagungen der Gesellschaft hier unfreundliche Kommentare hervorgerufen

38 Judging from the tone of this letter, the relationship between Koschaker and Hoppe was good
at the time (1937), marking therefore a difference with the situation described in the letter sent
to Kisch on 27 November 1947 — see above, p. 83.
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haben sollen. Ich erfreue mich allerdings bei meinen franzdsischen Kollegen eines
gewissen Vertrauens. Aber dieses Vertrauen habe ich nicht von heute auf morgen
erworben [...]. Auf Grund dieses Vertrauens habe ich immer dahin zu wirken
gesucht, in dem mir offen stehenden Kreise vertrauensvolle Beziehungen zur
franzosischen Wissenschaft herzustellen. Aber belohnt werde ich dafiir mit
Verdichtigungen. Die Angelegenheit ist fiir mich erledigt. Ich selbst werde durch
die mir durch die Umstidnde auferlegte Absage in meiner wissenschaftlichen
Reputation nicht den geringsten Schaden erleiden. Man versichert mir, da3 das
Ministerium Gewicht darauf lege, die deutsche Wissenschaft bei auslédndischen
Tagungen angemessen vertreten zu sehen. Jedenfalls bedient es sich hierbei eines
Verwaltungsapparates, der in hervorragender Weise geeignet ist, diese
wohlmeinenden Absichten zu durchkreuzen. [...].

In addition to the problems he had run up against with the university administration,
Koschaker was aware that his connections with the Société d’histoire du droit had not
been positively received at the University — probably by his colleagues, although this is
not clear, since Koschaker only said: “meine Reisen zu den Tagungen der Gesellschaft
hier unfreundliche Kommentare hervorgerufen haben sollen.” In return for his academic
endeavours, therefore, he had been treated with guarded suspicion. Nonetheless, it is
possible to argue from the text that Koschaker could still count on the support of the
Prorektor, who helped him to obtain the travel permit (Reisegenehmigung) and gave his
aid during the entire procedure of his travel request. It is clear that his plans, in the end,
had not been impeded by the Ministry, which gave him permission to travel. The
difficulties were — most likely — bureaucratic rather than personal reasons. One may
therefore conclude that his plans regarding participation in Société d’histoire du droit
conferences encountered only partial hostility (the unfreundliche Kommentare) within the
University or the Faculty.

Finally, the description Koschaker gave of the Société d histoire du droit deserves a
few words as well. It is not easy to say whether Koschaker, with this description, wanted
to defend his position in the eyes of the Prorektor and the Reichsministerium and to secure
the future possibility of obtaining further travel permissions. On the other hand, it does
seem clear, however, that he offered a description of the Société d histoire du droit in
order not to irritate the regime and its representatives as well as to avoid any risk of being
accused of being connected to Communists or to Jewish people.

A second interesting letter, dated 1% June 1939, illustrates other kinds of problems
connected to the tasks that Koschaker had to conduct in Berlin.>® The letter is addressed
to the Ministry for Science, Education and Popular Education.

% UA-HU, Jur. Fak. 518, Bd. 1. The letter is typewritten and three pages long (recto and verso).
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The first half page concerns the appointment of a personal assistant to Koschaker’s chair.
As he had pointed out when negotiating the conditions of his move to Berlin, he wanted
to secure a position for a personal assistant and a precise reference to this point had been
underlined in the letter of 30" March 1936, regarding his call to Berlin.®® Initially, after
Koschaker had been officially appointed in 1936, Dr. Hellebrand obtained the post of
Koschaker’s personal assistant, but he was then moved to the University of Kiel by the
Ministry in autumn 1937. After that, Koschaker no longer had a personal assistant. He
sent a further request for an assistant in May or June 1938 — as he wrote in the letter — to
the Kurator of the University and then, in the autumn of the same year, he wrote to the
Ministry asking for a meeting with the person in charge of these decisions (the
Sachbearbeiter), in order to try to find a solution, but he obtained no answer. Koschaker
wrote in the letter that the position had originally been conceived to be in the interests of
the assistant, who could thus have the opportunity to work on his research projects and
perhaps write his Habilitationsschrift. As nothing happened after he had written to the
Ministry for the first time in the autumn of 1938, Koschaker decided to send another
letter. After the preamble, the text reads:

[...] Wenn ich mir erlaube den Antrag [auf]®! Wiederherstellung der Stelle zu
erneuern, so bleibt dieser Zweck aufrecht. Erfahrungen von 3 Jahren in Berlin
haben mir aber gezeigt, daf ich einen Assistenten auch zu meiner persdnlichen
Unterstiitzung brauche. Es ist einmal so, daf3 die Berliner Professur andere
Anforderungen stellt als eine solche in der Provinz. Eine Anzahl von anderen
Angelegenheiten treten hier an den Professor heran. Allein meine wissenschaftliche
Korrespondenz ist [s0]°? angeschwollen, daB ich fast jede Woche 3 Tage mein eigener
Sekretir sein miilte, um sie zu erledigen. Vor allem aber sind es die furchtbaren
Entfernungen der Millionenstadt, die zw[ilngen,*® einen groBen und den besten
Teil des Tages in den 6ffentlichen Verkehrsmitteln zu vertrodeln. Sich ein Buch
au seiner Bibliothek zu holen, kostet fast einen halben Tag. Es ist begreiflich, da
unter solchen Umstdnden keine Zeit zur geistigen Konzentration bleibt, die die
wissenschaftliche Arbeit erfordert. Ich habe wohl ein Dutzend von Entwiirfen zu
groBeren oder kleineren Arbeiten liegend un[d]®* ich glaube in jeder von ihnen
etwas Neues sagen zu konnen. | [...] Daf} ich mich personlich in Berlin nicht wohl
fiihlen wiirde, habe ich gewuft und ich habe kein Recht, mich zu beklagen, wenn

0 Berufungsurkunde of 30™ March 1936. Koschaker was appointed in April 1936, but actually
obtained the position at the University of Berlin in autumn 1936, as he wrote in his letter (“In
der Tat erhielt ich die Stelle im Herbst 1936”).

Corrected in the text.

The text reads “os” here.

Written “zweingen” in the text.

The “d” of “und” is almost illegible on the page.
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meine schlimmsten Erwartungen in diesem Punkte iibertroffen wurden, ich
namentlich unter der durch die Ma[mm]uthdimensionen dieser Stadt®> bedingten
geistigen Isolierung leide, die die universitas literarum zur Fiktion macht. Indessen
bin ich nicht zu meinem Vergniigen nach Berlin gekommen. Ich habe schon bei
den Berufungsverhandlungen betont, daf3 ich hier gewisse Arbeiten machen wolle.
DaB ich in meinem Hauptlehrfach, dem rémischen Recht hier ein Triimmerfeld
[verhindern]®® wollte, wie es kaum an einer anderen deutschen Universitit besteht,
hat schon die Erreichung dieser Ziele erschwert, weil ich dadurch mit
lehramtlichen Aufgaben belastet wurde, mit denen ich nicht gerechnet hatte. Wenn
ich aber meine Zeile deshalb nicht erreichen kann, weil ich bei meiner Arbeit
bestiandig durch wissenschaftsfremde Dinge behindert werde, so wiirde allerdings
mein Verbleiben in dieser Stadt auf die Dauer sinnlos werden. [...] Ich habe mich
[flerner®” immer viel wohler vorne im Schiitzengraben als unter den groBen Herren
im wissenschaftlichen Generalstab hinter der Front gefiihlt, und ich weif3 drittens,
daBl man einen wissenschaftlichen Namen nicht hat, um ihn zu besitzen, sondern
um ihn tdglich neu zu erwerben. Die Bewilligung der Assistentenstelle wiirde zwar
die Quellen dieser Ubel nicht verstopfen, sie wiirde aber die in den &rtlichen
Verhiltnissen Berlins liegenden Schwierigkeiten wenigstens teilweise mildern.
Ich habe einen jungen Assyriologen in Aussicht, der sich fiir die Stelle gut eignen

wiirde [...]. Sollte es aber nicht mdglich sein®®

, mir diese Teilerleichterungen zu
gewihren, so wiirde ich es dankbar begriilen, wenn in Erwégung gezogen werden
konnte, ob es nicht besser wiire, mir ein anderes Milieu zu geben, in dem® ich
zwar geringere wissenschaftliche Behelfe zur Verfiigung, aber mehr Ruhe und
Sammlung zur Arbeit hitte. Denn bei Fortdauer der jetzigen Verhiltnisse, die
mich seelisch |° zermiirben, werde ich alsbald an der Grenze meiner kérperlichen
Krifte angelangt sein, und [d]ann ist auch der Zeitpunkt nicht mehr ferne, da ich
gezwungen sein wiirde, wegen Dienstunfihigkeit meine vorzeitige

Verabschiedung zu beantragen.

A peculiar feature of Koschaker’s way of writing is immediately apparent from the

confidence with which he addressed the Ministry. It was no doubt his prestige and

position at the university that allowed him to write so authoritatively about what

concerned him. One might get the idea, reading the letter, that Koschaker considered
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himself an important professor, but he probably felt this importance had not been
completely acknowledged either at the University or at the Ministry, and this fact irked
him. The text gained momentum with a crescendo that culminated in his foreseeing the
possibility of an early departure from his post. Moreover, in the letter some of the
problems emerge that had deeply bothered Koschaker during his period in Berlin. First
of all, he stressed that the role of a professor at Berlin required a wider variety of tasks
than in a smaller provincial university. He complained, among other things, that he had
to be “his own secretary” three days a week, almost every week, merely to reply to his
academic correspondence.

In his complaint, a decisive aspect in Koschaker’s eyes — somewhat surprisingly —
were the distances it was necessary to travel in a huge city like Berlin. Travelling by
public transport in the most favourable part of a working day meant not only loss of time
but also prevented him from concentrating on his work. In fact, the reason for Koschaker
sending the letter to the Ministry was actually connected with his work. When he agreed
to move to Berlin, he underlined that he wanted to carry out some precise research
projects, but the circumstances, over the years, seemed to impede his achieving realising
them.

It is of interest to read that he did not accept the chair at the most prestigious university
in Germany at that time merely for his own pleasure, but because he wished to prevent
his subject matter, Roman law, from becoming a “field full of ruins”. This sounds as if
Koschaker had interpreted his new academic experience in Berlin as a historical mission
to defend Roman law.”! Since he had no chance to accomplishing this ambition, being
burdened with diverse duties and tasks, which moreover had nothing to do with his
research, it no longer made sense to remain in Berlin (“Wenn ich aber meine Ziele deshalb
nicht erreichen kann, weil ich bei meiner Arbeit bestidndig durch wissenschaftsfremde
Dinge behindert werde, so wiirde allerdings mein Verbleiben in dieser Stadt auf die Dauer
sinnlos werden”). This resolute expression epitomised his actual feelings. The vanity of
the great scholar also emerges a few lines later, when he described how necessary it was,
if one wanted to have and preserve an academic name, to earn that prestige day after day
by publishing and attending conferences. He expressed genuine disappointment that he
had not had enough time to concentrate on the dozens of draft essays he had been working
on. As he wrote, he was a man who liked to stay in the scientific trenches and not in the
rearguard.

The appointment of a personal assistant was not the panacea to all the problems that
he had described, wrote Koschaker, but it would at least alleviate them. Furthermore, he
already had in mind the name of a young Assyriologist. If it was not possible to satisfy
his request, he would be grateful if the Ministry would consider moving him elsewhere,
so that he could find more tranquillity and concentration to work (“mehr Ruhe und

71 Something, therefore, that sounds connected to his lecture at the Akademie fiir Deutsches Recht.
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Sammlung zur Arbeit”). This reference to a quieter place where he would have had the
necessary concentration to work alludes to Hoppe’s suggestion, in the letter of October
1939 to the Minister, in which the Rekfor suggested the possibility of moving Koschaker
to a smaller university than Berlin. Hoppe’s idea was probably a reaction to Koschaker’s
complaint and not something he had proposed on his own initiative.”?

Koschaker’s letter then clearly shows how disappointed he was about the situation
that he had found at Berlin University and the city itself, the bureaucracy (he does not say
this explicitly here, but it can be implied when read in tandem with the letter he sent to
the Prorektor in 1937),7® the many tasks he had and the lack of any kind of support.
Counted together, these circumstances meant that he was not able to perform his scholarly
work, affecting both his publications and the mission he had taken upon himself to defend
Roman law from the crisis it was facing at that time in Germany. It was apparently much
more important in Koschaker’s eyes that this defence began from the chair that had been
Savigny’s in Berlin, where the situation was particularly critical.” Koschaker clearly
stated that he had not been given the means to achieve his goal, but from the text of this
letter, as well as from the letter of 25" October 1937, there is no hint as to any particular
political dislike of him by the representatives of the regime.

He reiterated his complaint only three months later, on 30" September 1939, in another
letter again addressed to the Minister of Education of the Reich (Reichserziehungsminister).”®
The text is divided into three points, to pinpoint the different reasons for Koschaker’s
greviances in Berlin. In the premise to the three points, he wrote that he wanted to send the
Studienabschnitt in advance to the Ministry, to free himself, even though only in part, of
his duties; he explained, then, in more detail, the motives for sending the Studienabschnitt
in advance, but he also used the opportunity to describe what further bothered him.

Under point number one, he stressed the fact that the working duties were too
burdensome for him, unless he could get a Semesterbeurlaubung, a sabbatical from
teaching and other activities at the university for a semester, as had been stipulated in the
agreement concerning his position in Berlin and that had early been allowed him in
1938.77 The aim of such a break was not for vacation, but to use it for “Forschungs- und
Studienzwecke” (research and study purposes). He had been promised these research
breaks, but since the war broke out this possibility seemed to have all but vanished.
Nonetheless, Koschaker insisted on asking the Ministry for this concession. He added
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that at his age — he was 60 years old at the time and had health issues;’® his physical
strength could have been negatively affected by excessive fatigue. Koschaker also
complained once again about the huge size and chaotic life of Berlin, the “Millionenstadt”,
where large distances between different places caused him — who was born in a small town —
stress.

Koschaker’s text reads thus:

Ich bin im laufenden Studienabschnitt mit 7 Wochenstunden und Ubungen fiir
Berliner Verhiltnisse ziemlich angestrengt. [...] Bei meiner Berufung nach Berlin
wurden mir Semesterbeurlaubungen unter Fortdauer der Kolleggeldgarantie zu
Forschungs- und Studienzwecken zugesichert. Ich habe von dieser Zusicherung
erste’”’ einmal im Sommer 1938 Gebrauch gemacht und es war meine Absicht,
eine solche Beurlaubung fiir das normale Sommersemester 1940 zu beantragen.
Der Ausbruch des Krieges hat die Ausfilhrung dieser Absicht verhindert. Sollte
ich nun aber im 2. Studienabschnitt das Programm eines normalen Wintersemesters
nahezu pausenlos wiederholen miissen, so fiirchte ich allerdings, das[s]® dies bei
meinem Alter und nicht mehr ganz gefestiger Gesundheit iiber meine Kréfte gehen
wiirde, zumal ich als geborener Kleinstédter, der sich weder an die Entfernungen
noch an das hastende Leben der Millionenstadt gewohnen kann, die
Arbeitsbedingungen in Berlin als sehr anstrengend empfinde. [...].

Koschaker continued to explain, under his second point, that there were colleagues who
could replace him during his Semesterbeurlaubung, since many German universities were
closed at the time. He suggested the name of the Dozent Dr. Hellebrand — his personal
assistant for more or less a year after Koschaker had been called to Berlin®' — as his
substitute. It is even more interesting, however, to read what he described under his third
point (on the second page of the letter):

3) stelle ich den obigen Antrag nicht deshalb, weil ich beabsichtige mich im 2.
Studienabschnitte dem Nichtstun hinzugeben. Wenn ich unter 1) darauf hinweisen
mufBte, daB ich die Berliner Arbeitsverhéltnisse anstrengend empfinde, so liegt der

8 Below: Paul Koschaker, p. 4, underlines as well the health problems Koschaker had at the time

he was in Berlin. Below had been a student of Koschaker there, as we can read also in Guarino:
Cinquant’anni dalla «Krise», in: Labeo 34 (1988), pp. 43-56, and praecipue p. 43, now also
published in Guarino: Pagine di Diritto romano, 1, Napoli 1994, pp. 276-291, and, in particular,
p- 276 (from which I quote in this text).

The original text reads “erst”, with the final “e” separated.

80 Thus in the text.

81 See above, page 88, for the letter Koschaker sent to the Ministry on 1 June 1939.
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Grund nicht ausschlieBlich in meiner Lehrtitigkeit, sondern darin, daf3 neben
dieser bestiindig eine sehr intensive Forschungstétigkeit einhergeht. Ich hab bei
Kriegsausbruch mir erlaubt, neben meiner Berufsausiibbung meine Sprachkenntnisse
im Englischen, Franzdsischen und Italienischen zu praktischen Zwecken zur
Verfligung zu stellen.

In this passage, Koschaker listed some of his working tasks and illustrated how the work
at the university was connected with his research and the good relationships he had
established with academics in other countries. He also mentioned that his knowledge of
English, French and Italian had been available for practical purposes since the beginning
of the war. It would be particularly interesting to discover some other details regarding
this passage to see if the kind of willingness he had offered had led to a concrete
collaboration with the Reichsministerium or some other colleagues at the University.
However, since there is no other information about this question, it is not possible to draw
any further conclusion on this point.

In the part of the text that follows, Koschaker explained that he still had very good
academic connections with scholars in other countries, both in enemy and neutral States.
He pointed out, of course, that relationships with enemy States would have to be
interrupted. Thanks to his very good connections with other countries, however, German
scientific research (wissenschaftliche Forschung) could be properly represented through
the publication of essays and works, which had in any case nothing to do with military or
political topics:

Ich besitze sehr ausgedehnte und zum groBen Teil auch ausgezeichnete Beziehungen
wissenschaftlicher Art zum Auslande, nicht blo zum jetzt feindlichen Ausland,
Beziehungen, die heute natiirlich ruhen miissen, sondern auch zum neutralen Ausland.
Eine Arbeit [...] wird demnéchst in Italien erscheinen. [...] Es scheint mir nicht ohne
jede Be[d]eutung,® wenn die deutsche wissenschafiliche Forschung in der Kriegszeit
im neutralen und mittelbar so auch im feindlichen Auslande sich zur Geltung bringt.
Gegenstinde von militdrischer oder politischer Bedeutung sind bei meinem
Forschungsgebiete ausgeschlossen.®?

Koschaker wrote that in order to represent German scholarship properly abroad, it was
necessary that his works should constantly remain of high quality. Therefore, he needed
a period free from his working tasks and, above all, from teaching duties at the university.
His essential aim that he had always had since he moved to Berlin was to carry out his
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research projects and in this way, he wrote, he could be much more useful to the
University of Berlin than simply teaching:

Zu diesem Zwecke gibt es aber kein anderes Mittel als die Giite der Leistung, und
diese herauszubringen, dazu gehdort Zeit und eine gewisse Ruhe, die ich bei einem
durch Monate fast pausenlos durchgefiihrten Lehrbetrieb nicht finden kann. [...]
Meine Bitte geht daher in erster Linie dahin, mir durch Befreiung von meiner®
Lehrverpflichtungen im 2. Studienabschnitt diese Ruhe zur wissenschaftlichen
Arbeit geben zu wollen, und ich glaube in dieser Forschungstitigkeit, die mir fiir
Berlin seit jeher im Vordergrunde stand, in der heutigen Zeit niitzlicher wirken zu
konnen als durch For[t]setzung meiner Lehrtéitigkeit, die ich wahrscheinlich
korperlich nicht aushalten wiirde und in der ich jedenfalls leichter ersetzbar bin als
in der Forschung.

After little over one month, on 8™ November 1939 Koschaker wrote another letter to the
Ministry.® The reply was written on the reverse side 6 days later, on 14" November 1939
by Rektor Hoppe of the University of Berlin.’¢

First, Koschaker wished to clarify that he was unaware, when he wrote his previous
letter in September,?” that all requests for Beurlaubungen (leave of absence) at the
University had been interrupted since the outbreak of the war, except those requiring sick
leave. Koschaker, therefore, withdrew his previous request and presented a new one, a
Beurlaubung in the second trimester of 1940, attaching a medical certificate and some
further explanations:

[...] Als ich vor einigen Wochen einen Antrag um Beurlaubung fiir das zweite
Wintersemester 1940 {iberreichte, war es mir unbekannt, dal alle normalen
Beurlaubungen wihrend des Krieges gesperrt sind und nur aus Krankheitsgriinden
in Erwdgung gezogen werden kdnnen. Ich gestatte mir daher meinen ersten Antrag
zuriickzuziehen und ihn durch folgenden neuen Antrag zu ersetzen: der Herr
Reichsminister® wolle mich im 2. Trimester 1940 bis zum 1. Februar 1940
beurlauben. Zur Unterstiitzung dieses Antrags lege ich ein amtsirztliches Zeugnis
bei und gestatte mir, zusitzlich folgendes auszufiihren.
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Ich war den ganzen Sommer durch wissenschaftliche Arbeiten auBerordentlich
angestrengt, Arbeiten, die mich auch den® Ferien nicht vollig loslieBen [...]. Ich
habe daher schon im Zustande der Uberarbeitung das 1. Wintersemester begonnen,
in dem ich mit 8 Wochenstunden zudem recht stark belastet bin. [...] Zumindest
brauche ich eine lingere Ausspannung, als sie mir die mit 14 Tagen bemessenen
Weihnachtsferien geben konnen. Ich muf3 aber auch bedacht sein, mich von den
Vorlesungen zu entlasten, indem ich das romanistische Hauptkolleg im 2.
Trimester ausfallen lasse. Das ist um®® so eher méglich, als es gleichzeitig von
dem Dozenten Dr. Hellebrand angekiindigt worden ist. Die Erfahrung hat mich
gelehrt, daB in Berlin mit seinen groen Entfernungen eine grofBlere
Vorlesungstitigkeit bei®! gleichzeitiger®? angestrengter Forschungstitigkeit mir®?
nur moglich ist, indem ich mich iiberarbeite. Es wire mir aber contra naturam,
wenn ich die Forschungstitigkeit aufgeben miifite. [...] AuBerdem bitte ich zu
bedenken, dal} ich bei meinem Alter nun mehr eine sehr beschrinkte Zahl von
Arbeitsjahren habe und es mir nicht leisten kann, auch nur eines davon
preiszugeben.

The letter enumerates many reasons for his request for a Beurlaubung, as had already
been specified in the previous letter of September 1939. Once again, Koschaker
complained about the amount of work connected to his teaching duties and the fact that
he could not devote enough time to his research, being so burdened with classes. He
therefore needed more time after the Christmas vacations to rest and concentrate on his
research activities (Forschungstdtigkeiten). Since he had allowed his colleague academic
leave during the second trimester, he argued that he himself deserved a longer break.
Once again, the problem of the huge distances in Berlin is mentioned, a clear indicator
that he had not grown accustomed to life of a big city. At the end, Koschaker added a
further reason for his request, namely the few years remaining for him to work.

As mentioned earlier, the reverse side of Koschaker’s letter contains Rektor Hoppe’s
reply, accepting Koschaker’s explanations and recognising that a break from teaching
was needed, at least temporarily:

[...] so kann ich auf Grund des beiliegenden amtsérztlichen Gutachtens verstehen,
dafl eine ordnungsgemiBe Aufrechterhaltung der Lehrtétigkeiten des Prof.
Koschaker zur Zeit nicht gegeben ist.

89 With a handwritten correction in the letter.
9 With a handwritten correction in the letter.
9l With a handwritten correction in the letter.
92 With a handwritten correction in the letter.
9 With a handwritten correction in the letter.
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What is noteworthy about Koschaker’s letter is its polite yet resolute tone. The
explanations offered in this letter, as well as those previously analysed, reveal
Koschaker’s displeasure and disillusion with regard to the situation in Berlin. No doubt
Koschaker had had high expectations when he moved to the capital, believing that he
could devote most of his time, in accordance with his preferences, to his research projects,
whereas his position in such a large university entailed various other bothersome tasks. A
sense of frustration emerged from his words, probably due to his perception that his role
as a highly esteemed and eminent professor had not been respected enough. Koschaker’s
disenchantment was clear from the letters he wrote to the Minister — moreover, the
situation was exacerbated by the fact that at that time his students were deserting his
classes on Roman law.”* Yet these reasons were not the only ones that deeply
disappointed Koschaker during the five years he spent in Berlin, as will be explained in
the following section.

3.6 The affair of the Institute for Ancient Near Eastern Legal history

Koschaker had considered the foundation of an Institute in Berlin for the study of the
Ancient Near Eastern Legal history (Seminar fiir Rechtsgeschichte des alten Orients) an
essential condition of his accepting the professorship in Berlin.®> The possibility of
continuing the studies he had worked on since the beginning of his career in Leipzig and
establishing an Institute played a major role in Koschaker’s decision. In fact, he wanted
to make Berlin a world-renowned centre for the study of ancient laws, as Leipzig had
been in the previous decades. He also wanted to develop new approaches to the teaching
of the topic, reinforcing interdisciplinary academic exchange between the Faculty of Law
and the Faculty of Philosophy. We have also seen that he would have liked his friend and
colleague Benno Landsberger to join him in Berlin — even if not at the university — who
finally left Germany in 1935 to take up a position at the University of Ankara. This was
a setback, but Koschaker was nevertheless able to bend the Ministry to his will and bring
another colleague to Berlin, Falkenstein, a respected young Assyriologist formerly at
Munich, depite the protests of San Nicolo and the Dozentenfiihrer of the University of
Berlin. Thanks to his good connections with the Ministry for Sciences and National
Education, and his international reputation as a scholar, Koschaker was able to achieve
one of his major objectives without suffering any setbacks, namely, establishing the
Institute for Legal history of the Ancient Near East, despite the fact that the subject focus

% On this point, see below in this chapter, § 7.

% See above in this chapter, § 2.
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of the Institute would not be particularly appreciated by the Nazi regime.’”® However, as
in other matters relating to Koschaker, things in Berlin began positively but quickly
degenerated; the events regarding the Seminar fiir Rechtsgeschichte des alten Orients
were no exception. Over the years, the Institute, which was located within the Near
Eastern National Museums, and had Koschaker as its director, encountered numerous
problems. The Institute lacked an assistant, and then after Falkenstein was moved to
another university, the Institute and the University remained without a Chair in
Assyriology. Added to this, there was a lack of space, and after the first year, funding cuts
were made by the State Ministry of Culture (Kultusministerium).”’

Koschaker’s attempt to create a great centre for the study and teaching of Near Eastern
Legal history, therefore, failed, and he decided to ask the Ministry to close the Institute
he had so ardently desired. The promises made to have him in Berlin, as well as (or above
all) his expectations, had come to nothing.

These events are clearly explained in a letter that Koschaker sent to the Ministry for
Science, Education and Popular Education on 19" April 1940, already examined, in part,
with regard to the discussion of the conditions for his position in Berlin.® After having
quickly described the events that took place and stressing that he wanted to create a centre
for the studies on Ancient Near East (Zentrum der Studien vom alten Orient) in the capital
of the Reich, Koschaker listed the events that had taken place during the four years he had
spent there. His bitterness is apparent from the first lines of the text:

Erfahrungen von 4 Jahren haben mich gelehrt, auf diese Plidne zu verzichten, sie
haben mir aber auch die Uberzeugung beigebracht, selbst bescheidenere Ziele in
Berlin nicht erreichen zu konnen. Die letzteren betreffen mein Seminar, das ich
eben darum, weil es an die” vorziigliche vorderasiatische Bibliothek der
Staatlichen Museen anschlie3en konnte, mit dem mehr als bescheidenem Etat von
250 RM im Jahre einzurichten vermochte. Vielleicht hétte es mehr Eindruck
gemacht, wenn ich das Zehnfache verlangt hétte [...].

% Koschaker was clearly aware of this fact, as we can see from the events regarding his

appointment as coeditor of the Zeitschrift der Savigny-Stifiung and the letter he wrote to Rabel
on 15" March 1934 and on 11™ April 1934. See above, p. 80, fn. 38.

7 On this point, see Miiller: Paul Koschaker (1879-1951), pp. 280 f.; Losch: Der nackte Geist, p.
264. Miiller writes: “Der Grund dafiir diirfte wohl darin zu suchen sein, da3 beide Versuche,
ein Zentrum fiir die rechts-, sozial- und wirtschaftsgeschichtliche Forschung und Lehre zum
alten Orient zu schaffen, ohne dauernhaften Erfolg blieb, beide ein Opfer des Hitlerfaschismus
wurden.” This statement deserves further analysis, which will be carried out in the following
pages.

% See above, pp. 76 ff. The signature of the letter is: UA-HU, UK Personalia K 274, Bd. II, BL
11-12.

9 With a handwritten correction in the letter.
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First of all, as we can see from the letter, Koschaker felt the need to complain about the

general situation in Berlin, a situation that had forced him to abandon his goals and

objectives, even his most modest ambitions at the time he had decided to move there.

Another cause for complaint was the funding of the Seminar. In 1936, his first year in

Berlin, the institute received 500 RM from the Kultusministerium, whereas from 1937

onwards the fundings were reduced.'® At the time of writing, the Seminar received 250

RM per year. Koschaker clearly stated that this was a very small sum of money.

The letter then continues with three points in which Koschaker listed in resolute tones

further reasons for his displeasure:

Im ibrigen registriere ich folgende Tatsachen: 1. Die mir bewilligte Assistentenstelle
wurde, nachdem ihr erster Inhaber Dr. Hellebrand wegen anderer Verwendung
ausgeschieden war, gestrichen, ohne dafl man es der Miihe wert befunden hétte, mich
davon auch nur zu verstindigen. Nur durch Zufall!®! habe ich davon erfahren. 2.
[...] wurde ich im Herbst vorigen Jahres delogiert, weil der Raum fiir Zwecke des
Luftschutzes beansprucht wurde. Meine anderweitige Unterbringung kann kaum
noch als behelfsméBig bezeichnet werden. Ich bin nicht {iberzeugt, dal sie die
einzig mogliche Losung | war. 3. Ich habe immer betont, da3 mein Seminar auf
die engste Zusammenarbeit mit dem Berliner Assyriologen angewiesen sei. Leider
ist das Ordinariat'® fiir Assyriologie an der Berliner Universitit seit Jahren
unbesetzt. [...] so habe ich mich um die Versetzung Falkensteins von Miinchen
nach Berlin bemiiht und sie schlieBlich, nicht ohne Schwierigkeiten, auch
durchgesetzt. Falkenstein hat sich hier ausgezeichnet bewahrt und praktisch die
Assyriologie in Berlin in den letzten Jahren getragen. [...] Unter solche
Umsténden wire es das Gegebene gewesen, v. Soden fiir Berlin zu reklamieren
oder Falkesteins Dienstantritt in Gottingen solange hinaus zu schieben, bis v.

19 werden konnte.!%* Man hat es indessen fiir richtig

Soden fiir Berlin freigestell
gehalten, Falkenstein sofort nach Gottingen zu setzen, ohne fiir seinen Ersatz in
Berlin besorgt zu sein. Es ist aber offenbar wichtiger, dal an der Univeritit in
Berlin, dessen Museen eine der grofften Sammlungen vorderasiatischer und
keilschriftlicher Denkméler in der Welt besitzen, die Assyriologie bestmdglich

vertreten sei als in Gottingen und daf die richtige Besetzung dieses Fachs in Berlin

100
101
102
103
104
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Losch: Der nackte Geist, p. 264.

With a handwritten correction in the letter.

With a handwritten correction in the letter.

With a handwritten correction in the letter.

Soden had joined the military forces, and Falkenstein, in the same year, had been called to
Gottingen to take Soden’s place. On Wolfram Freiherr von Soden (1908-1996), see: Walter
Sommerfeld: Soden, Wolfram Theodor Hermann Freiherr von, in: NDB 24, Berlin 2010, pp.
524-526.



keine Unterbrechung erleidet [...]. Bedenken, die ich in dieser Richtung
vorgebracht habe und denen sich der Herr Dekan der philosophischen Fakultit
angeschlossen hat, kamen entweder zu spit oder blieben ohne'® Eindruck.
Jedenfalls liegt unter den gegenwirtigen Umstinden mein Seminar auf dem
Trockenen. Zwar besteht fiir mich kein Hindernis, meine Studie personlich und
privat fortzusetzen. Ich verfiige iiber aus- | gezeichnete Beziehugen nicht bloB3 zu
deutschen, sondern auch zu ausléndischen Assyriologen [...]. Denn diese Studien, die
ich vor 30 Jahren begriindet habe, die Niemandem weh tun und selbstversténdlich nur
einen begrenzten Interessentenkreis haben, fanden nicht nur in Europa, sondern auch
an den maBgebenden!® wissenschaftlichen Stellen in der Tiirkei, in den Vereinigten
Staaten und neuerdings auch in Japan Beachtung.

The first problem he spoke of related to the position of his personal assistant, which had
remained vacant after his only assistant, Dr. Hellebrand, had been removed — by the
university administration — to another occupation. This was exacerbated by the fact that
no one thought it necessary to inform Koschaker of the University’s decision. The second
issue related to the room in which he worked and held classes at the Seminar: after the
war had broken out, he had been moved to another office, because his previous one was
now being used for air defence purposes. The new room, however, was not suitable for
his work and he was not convinced that a better space could not be made available for
him within the museum. The third and last point concerned the Chair in Assyriology at

the University of Berlin. As we have already seen, '’

Koschaker encouraged Falkenstein
to leave Munich and accept the Chair in Assyriology in Berlin, and he eventually
succeeded in his aim despite some obstacles. Falkenstein proved an excellent scholar in
Berlin, but in 1939 he was sent to Gottingen to replace Soden, who had previously held
the Chair in Assyriology and Arabic Studies there, and was enlisted in the armed forces
from 1939 to 1945. In the letter, Koschaker revealed his disappointment about the
decision to move Falkenstein without having found someone to take his place in Berlin.
Thus, in Berlin, a city which held one of the most impressive collections of Assyrian-
Babylonian and Ancient Near Eastern monuments in the world, the Chair in Assyriology
remained vacant and teaching of the subject had been abruptly interrupted. Although this
was a huge loss for the city of Berlin and the University, it was not a major drawback for
Koschaker himself, who was able to continue his studies on this topic thanks to his
international relationships with other scholars. Koschaker made the point that this kind of
research, of interest to and involving only a small group of scholars, “did no harm to
anyone” (“Denn diese Studien..., die Niemandem weh tun...”). This clarification by

105 With a handwritten correction in the letter.
106 Originally written “mafBge benden” and then handwritten as one word.
107" See above, pp. 77 and f.
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Koschaker no doubt wished to stress, in a missive sent to the Minister, that the studies he
was conducting on cuneiform law would not prove to be a problem either to the regime
or to anyone else.

If Koschaker’s words so far appeared clear and determined, the last sentences of his
letter are even more incisive:

Hingegen ist es mir zweifelhaft, ob ich sie heute noch in einem Seminar, also
sozusagen unter staatlicher Approbation fortsetzen darf. Ich habe zwar keinen
Grund zu vermuten, daf3 sie von der Unterrichtsverwaltung mif3billigt werden oder
gar die Absicht besteht, sie zu unterdriicken, aber ich stehe doch vor der Tatsache,
dal man mir durch das Bestehen eines Seminars eine wissenschaftliche
Verantwortung aufbiirdet und mir auf der anderen Seite die Mittel verweigert,
diese Verantwortung zu erfiillen. Ich gestatte mir daher zu beantragen, mein
“Seminar fiir Rechtsgeschichte des alten Orients” aufzuldsen und mich so von
einem Titel zu befreien, den ich im giinstigsten Falle nur als Ironie empfinden
konnte. Ich tue diesen Schritt nicht leichten Herzens. Ich habe mein Amt in Berlin
vor 4 Jahren mit Pldnen ausschlieBlich wissenschaftlicher Natur angetreten. Es ist
mir schmerzlich, heute fiir diese Pline den Bankerott erkldren zu miissen, gerade
deshalb, weil dieser Bankerott mich personlich vielleicht am wenigsten trifft. [...].

First and foremost, Koschaker cast doubt on the fact that he was still allowed (he used the
verb diirfen) by the Ministry to proceed with his activities at the Seminar. The following
sentence was cleverly phrased in a formal style, but it sounded no less critical than the
previous one. He explained that he could not imagine that someone at the Ministry desired
to oppose or suppress the continuation of his activities at the Seminar; nonetheless, he
had been burdened with the responsibility for the Institute, since he was its director, but
without the necessary means to carry out these responsibilities. For these reasons he asked
the Ministry to close the Seminar and release him from his title of director, which would
otherwise sound somewhat ironic (the last sentence sounds even blunter in German: “und
mich so von einem Titel zu befreien, den ich im giinstigsten Falle nur als Ironie empfinden
konnte”). It was very painful for Koschaker to send such a request to the Ministry, because
it meant admitting the “bankruptcy” of the plans that he had harboured when he moved
to Berlin. At the end he desired to stress, however, that he could not be considered
responsible for this failure.

Koschaker’s standpoint was resolute and compelling; the final part of the text almost
appeared to be a provocation, considering whom the letter was addressed to. Of course,
Koschaker was defending his own scholarly interests, but at the same time he would
appear to denounce the faults of the Ministry and of the administrative offices, the
inadequacy of the structures, the failure to comply with his requests, or rather the
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fulfilment of the conditions he had set out — which the Ministry and the University of
Berlin had approved — in order to accept the chair in Berlin. His self-esteem, as a person
and as an eminent professor, had been hurt and his subsequent reaction was firm.
Koschaker’s letter suggested a lack of interest in, if not indeed something like disapproval
of, his activities and his Seminar. His frustration and disappointment are therefore more
than understandable, but it is also worth considering whether his expectations were
perhaps too high when he moved to Berlin. Put bluntly, even if in 1936 the establishment
of a Seminar for Ancient Near Eastern Legal history in Berlin had been plausible, after
the war broke out it was inevitable that conditions would change. Koschaker’s field of
studies would only have been barely tolerated by the Nazi regime, since their interests
would obviously focus on other aims. One should also remember that these events
happened in Berlin, the capital of the Reich. Research that might has successfully been
carried out undisturbed in a small city like Tiibingen — where Koschaker became director
of the Near Eastern Institute (Orientalisches Seminar) from 1941 onwards — would have
met with disapproval in Berlin, the centre of Nazi government and propaganda.
Moreover, the opposition of the Nazis to Roman law was in part based on theories about
Oriental and Jewish influences on post-classical Roman law;!'% it seems clear, therefore,
that a centre of studies on Ancient Oriental Legal history would not be readily accepted
in Berlin. The fact that its creation was actually allowed in 1936 is probably proof of the
prestige and important role that Koschaker had within Ancient Near Eastern Studies
(Altorientalistik) and Roman law scholarship in Germany at this time.

On the same day Koschaker sent the letter to the Ministry for Science, Eduation and
Popular Education, he addressed another typewritten one-page letter to the Dean of the
Faculty of Philosophy (Dekan der philosphischen Fakultdit der Universitit Berlin), Franz
Koch.!® In this brief missive, Koschaker announced that he had officially requested the
closure of the Seminar fiir Rechtsgeschichte des alten Orients. After having thanked Koch
for the active and deep interest shown concerning the appointment of a new chair in
Assyriology after Falkenstein had been moved to Gottingen, Koschaker wrote the
following:

108 On this point, see below, chapter 5.

109 UA-HU, UK Personalia K 274, Bd. I, Bl. 6. On Franz Koch (1888-1969) and his experience
at the University of Berlin, see Wolfgang Hoppner: Der Berliner Germanist Franz Koch als
,Literaturmittler, Hochschullehrer und Erzieher, in: Gesine Bey (ed.): Berliner Universitdt
und deutsche Literaturgeschichte. Studien im Dreildndereck von Wissenschaft, Literatur und
Publizistik, Frankfurt a.M. 1998, pp. 105-128; Hoppner: Kontinuitdit und Diskontinuitdt in der
Berliner Germanistik, in: Riidiger vom Bruch/Rebecca Schaarschmidt (eds.): Die Berliner
Universitdt in der NS-Zeit. Band II: Fachbereiche und Fakultdten, Wiesbaden, 2005, 257-276.
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[...] Sie werden es verstehen, dal} ich nun Schlu8 machen mochte. Die Nachteile,
die mir daraus erwachsen, werden gering sein gegeniiber dem bestindigen Arger
und den Enttduschungen, die ich bisher hatte. [...].

Koschaker appeared once again to be despondent about the problems connected with and
caused by the creation of the Seminar and his blunt final sentence confirmed this
impression: the harm caused by the closure of the Institute would, in any case, be less
than the anger and disappointment he had endured.

During the summer of 1940, however, a new Dean, Hermann Grapow, a famous
Egyptologist, was appointed to the Faculty of Philosophy.!'® On 4% November 1940,
Grapow sent a letter to the Rektor of the University, Hoppe,''' to complain about
Koschaker’s request to close the Seminar. Grapow wrote that he was sorry to hear that
Koschaker had submitted such a request, but he also affirmed that, before any kind of
decision could be taken, it was necessary to wait for the assignment of the new professor
in Assyriology and for his opinion on this particular issue. Grapow also complained about
Koschaker’s direction of the Seminar:

[...] Denn Herr Koschaker hat sich bei seiner Begriindung [of the Seminar] auf
die assyriologische Seite des alten Orients beschriankt. Es gibt aber auch eine
dgyptologische Seite, und auch aus Agypten besitzen wir Rechtsurkunden, die
auch vom juristischen her Beachtung und Untersuchung verdienen. Hétte sich herr
Koschaker seinerzeit entschloBen, das Seminar auf der angedeuteten breiteren
Basis aufzubauen, so wire es vermieden worden, daf} sich inzwischen in Miinchen
ein Jurist der Rechtsurkunden aus dem alten Agypten angenommen hat. Jedenfalls
sollte die Ungelegenheit des Seminars noch einmal zwischen Herrn Koschaker,
Herrn v. Soden und gegebenenfalls dem Unterzeichneten besprochen werden,
bevor der Herr Reichsminister die Auflosung verfiigte.

The new dean, no doubt disappointed that Koschaker had always focused on the close
connection between his Seminar and the Chair in Assyriology, neglecting the Chair and
professors for Egyptology that worked at the University of Berlin, seemed to ascribe the
responsibility for the failure of the Institute mainly to Koschaker. This might indicate that
the relationship between Koschaker and Grapow was by no means idyllic, or, to put it
another way, between Koschaker and the scholars who studied Egyptology in Berlin at
this time. Or possibly, it is simply evidence of the deep resentment felt by Grapow, who

119 On Hermann Grapow (1885-1967), see Thomas L. Gertzen: Die Berliner Schule der
Agyptologie im Dritten Reich. Begegnung mit Hermann Grapow, Berlin 2015.

1 UA-HU, UK Personalia K 274, Bd. I, Bl. 7-8. The letter is typewritten and two pages long
(recto and verso).
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considered that Koschaker had neglected his particular field of study. In any case, Grapow
did not seem to be willing to accept that the Institute would be definitely closed, at least
not until the matter had been discussed further with both Koschaker and Soden.'!?

Grapow’s decisive reaction to the closure of the Seminar provoked a decision by the
Minister on the question. Twenty-four days after Grapow had sent the letter to Rektor
Hoppe, the Ministry for Science, Education and Popular Education decided not to accept
Koschaker’s request to close the Seminar fiir Rechtsgeschichte des alten Orients. On the
contrary, there ought to be a discussion as proposed by Grapow involving Koschaker,
Soden and Grapow himself. In a letter of 28" November 1940, addressed to Hoppe,''? the
Minister wrote:

[...] Das Gesuch des Professors Dr. Koschaker vom 12. September 1940 um
Auflosung des Seminars flir Rechtsgeschichte des alten Orients sende ich zwecks
Herbeifiihrung der von dem Dekan der Philosophischen Fakultit vorgeschlagenen
Aussprache anbei zuriick. Ich verhehle nicht, dass ich grundsitzlich nicht geneigt
bin, Einrichtungen, die einmal an der Hochschule oder in Verbindung mit ihr
formell errichtet worden sind, ohne zwingende Griinde wieder aufzuheben. Es
miisste dadurch zwangslaufig der Eindruck entstehen, als ob die Errichtung nicht
geniigend vorbedacht gewesen sei. [...].

The Minister wrote that he would not agree to Koschaker’s request and added that in the
absence of compelling reasons he was not well disposed to abolishing institutes that had
been created as part of the university. Otherwise, an impression might be given that such
institutions had not been sufficiently thought through in advance.

The Dean of the Rechts- und staatswissenschaftliche Fakultdt Hans Weigmann was
aware of such events and the Minister’s decision, and, as a consequence, decided to write
a letter to the Dean of the Faculty of Philosophy on 9" December 1940.'* In this very
short letter, consisting of a few typewritten lines, he asked Grapow to consult with him
with regard to the question of the Seminar fiir Rechtsgeschichte des alten Orients.
Grapow’s stand, therefore, succeeded, and Koschaker’s petition was rejected. Just as his
plans to create a great centre for the study of Ancient Near Eastern Legal history in Berlin
had failed, so too, ironically enough, his attempt to close an institute that had been created

112 But Soden, as mentioned earlier, refused the chair in Berlin in 1940, as he had decided to join
the armed forces. It has also to be remembered that Koschaker and Soden together became
editors of the Zeitschrift fiir Assyriologie und verwandte Gebiete (then renamed Zeitschrift fiir
Assyriologie und vorderasiatische Archdologie in 1939) in 1938.

113 UA-HU, UK Personalia K 274, Bd. II, BL. 9. The letter is typewritten and one-page long.

114 UA-HU, UK Personalia K 274, Bd. II, Bl. 10. On Hans Weigmann (1897-1944), see Michael
Buddrus/Sigrid Fritzlar: Die Professoren der Universitit Rostock im Dritten Reich. Ein
biographisches Lexicon, Miinchen 2007, pp. 432-433.
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for him and for his studies came to nought. Koschaker’s career in Berlin was at this point
in evident decline. It was at the end of November 1940 when the Minister took his
decision on the destiny of the Seminar fiir Rechtsgeschichte des alten Orients, and
Koschaker was probably already preparing himself to leave the capital of the Reich for
good.

3.7 Students and the teaching of Roman law

The various difficulties and problems that Koschaker had encountered after his arrival in
Berlin resulted in a rapid lowering of his expectations concerning the prestigious chair
that had once been Savigny’s. As was noted above, as early as 1939 he suggested to the
Minister of Science, Education and Popular Education that he preferred to be assigned to
another quieter university: “[...] so wiirde ich es dankbar begriiien, wenn in Erwéigung
gezogen werden konnte, ob es nicht besser ware, mir ein anderes Milieu zu geben, in dem
ich zwar geringere wissenschaftliche Behelfe zur Verfiigung, aber mehr Ruhe und
Sammlung zur Arbeit hitte.”!!> The situation worsened quickly and in his autobiography
he briefly explained his decision to move to Tiibingen:

Personlich habe ich mich in Berlin nicht wohl gefiihlt. Das ist eine Feststellung,
aber kein Vorwurf gegen die Berliner, deren wie iiberhaupt des Preulentums
Vorziige und Tugenden ich immer um so hdher schétze, als ich selbst nicht das
geringste davon besitze. Dazu kam die an der Universitdt der Reichshauptstadt
besonders intensive Nazifizierung, die mich noch mehr vereinsamte als die Grof3e
der Stadt fiir sich. Es wurde mir gestattet, 1941 Berlin mit dem kleinen Tiibingen

zu vertauschen [...].'1

7

As was mentioned earlier,'!” scholars have often conjectured about the grounds for

Koschaker’s decision to leave Berlin for Tiibingen. Some pointed to the increasing
presence of the Nazis at the University (“intensive Nazifizierung”), portraying Koschaker

8

as a determined anti-Nazi;''® while others argued that the reasons for the move to

Tiibingen were ambivalent.'!"” Koschaker’s own words have been used to explain his

115 Letter of 1% June 1939; see above, p. 88.

116 K oschaker: Selbstdarstellung, p. 118.

17 See above, p. 84.

118 See Miiller: Paul Koschaker (1879-1951), p. 282. It is clear, in this case, that the interpretation
offered by Miiller could have been influenced by the same words written by Koschaker in his
autobiography.

119 See Below: Paul Koschaker, p. 4; Neumann: Paul Koschaker in Tiibingen (1941-1946), p. 24.
The reasons leading to Koschaker’s departure from Berlin are not clearly stated in Giaro:
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actions, but a close analysis of Koschaker’s actual correspondence offers a more complex
picture of the reasons for his leaving Berlin.

In fact, numerous circumstances influenced the unfolding of events,'?’ but one thing
is certain: it was Koschaker’s own decision to leave the Friedrich-Wilhelms Universitit.
Even though it is plausible that Koschaker was not popular among all his colleagues or
members of the regime involved in the life of the University and the two academies in
Berlin,'?! and some were lukewarm about Roman law and Ancient Near Eastern Legal
history, there is in fact no actual proof of open hostility towards him.

The main issues emerging from the documents described and quoted above relate
mainly to practical and bureaucratic questions, troubles connected to the heavy burden of
teaching, some personal problems, such as his poor health, his personal dislike for the
city, and his difficulty in getting used to the distances and life of Berlin. Koschaker also
had a few issues with some of his colleagues, such as Grapow, but these largely centred
on scientific or organisational questions. In addition, it should also be mentioned that on
several occasions Koschaker was refused permission to collaborate on some scientific
projects, such as in the case of the Festschrift in honour of Eduard Mahler, a Hungarian
Jewish colleague.'?> Nonetheless, it is clear in this case that the reason for refusing
permission was not borne of personal hostility against Koschaker, but rather on the Jewish
origins of his colleague Mabhler. In fact, there did not seem to be any particular political issue
over Koschaker during the time he spent in Berlin, as a travel permit (Reisegenehmigung)
from 3™ September 1937 would appear, at least in part, to confirm.'??

The content of the typewritten document, a political report on Koschaker (“Politische
Beurteilung iiber den Professor Dr. Paul Koschaker in Berlin-Grunewald, Winklerstr.
13”), reads:

Das Urteil meiner Parteidienststellen iiber Koschaker ist nicht einheitlich.
Tatsachen, aus denen die politische Unzuverldssigkeit des Koschaker herzuteilen
wiire,'?* sind nicht bekannt geworden.

Aktualisierung Europas, p. 82, where the author seems to rely only on some of Koschaker’s
citations taken from a letter to his pupil Guido Kisch and his autobiography.
120 See Miiller: Paul Koschaker (1879-1951), p. 282.
121 This feeling emerges from a letter Koschaker sent to the dean, Weigmann, on 20" September
1941 (UA-HU, Jur. Fak., nr. 518, o. Blatt). In the text, Koschaker defined himself as one of the
“difficulties” of his unsatisfied and, consequently, unpleasant colleagues (“unzufriedenen und
daher unerfreulichen Kollegen”). See on this point Losch: Der nackte Geist, pp. 393 f.
Ibid. Koschaker was later prohibited from collaborating on the project for “The Oxford History
of Legal Science”. On this project, see Wolfgang Ernst: Fritz Schulz (1879-1957), in: Jack
Beatson/Reinhard Zimmermann (eds.): Jurists uprooted. German speaking Emigré Lawyers in
Twentieth-century, Oxford 2004, pp. 171 f. On Mahler (1857-1945), see: Kalman Benda:
Mahler Ede, in: Osterreichisches Biographisches Lexicon 1815-1950, V, Wien 1972, p. 411.
123 UA-HU, UK Personalia K 274, Bd. 1, BI. 26.
124 The “e” at the end has been added later as a handwritten correction.

122

105



The words of the officer appointed to check Koschaker’s political reliability show that
there was no evidence to compromise his trustworthiness, although the judgment itself on
Koschaker was not unanimous.

Once again, an interpretation of this document could suggest that, in certain cases,
Koschaker came up against obstacles at the University. However, such impediments were
mainly administrative rather than political in nature.

Yet it is clear that the situation regarding the Seminar fiir Rechtsgeschichte des alten
Orients was complicated and frustrating for Koschaker. His work conditions grew worse
over the years, and no doubt the Ministry — as well as a number of influential people at
the University — were, at best, not very interested in the activities of the Seminar, and
considered it of secondary importance. On the other hand, it was the Minister who
authorised the establishment of the new Seminar in 1936 and the same Minister who had
declared its opposition to closing it, despite Koschaker’s letter of 28" November 1940
requesting its closure.

The complex reasons leading Koschaker to leave Berlin find further confirmation in
a handwritten one-page letter he sent to the President of the Prussian Academy of Science
on 30" September 1941.'2° Koschaker informed the President that from 1 October 1941
he would become Professor at the University of Tiibingen, before briefly summarising
the reasons for his move. The most important part of the text reads:

[...]. Die Griinde, die mich veranlaBten, diese fernerstehenden vielleicht
ungewohnlich erscheinende Verdnderung zu erstreben, hier auseinanderzusetzen,
wiirde zu weit fithren. Sie liegen teils in Schwierigkeiten, die ich bei Ausiibung
meines Lehramtes im romischen Recht hatte, teils in biirokratischen Hemmungen
bei Durchfiihrung gewisser wissenschaftlicher Pldane. Zuletzt kamen
gesundheitliche Erwdgungen hinzu [...].

On the same day, Koschaker sent a handwritten two-page letter (recto and verso) to the
Director of the Prussian Academy of Science, informing him about his move and his new
address in Tiibingen. He also mentioned that the lecture to be given on 12 March 1942
still needed to be confirmed. The reply of the Director, a typewritten half-page letter was
eventually sent on 5" November 1941; he essentially limited his reply to a confirmation

125 ABBAW: PAW, 11l a, Bd. 62, Fol. 24. Concerning this letter, see also Miiller: Paul Koschaker
(1879-1951), p. 282 fn. 50. Miiller gives a different date for the letter, namely 20" September
1941. Looking closely at the text, the “3” of the date, though difficult to decipher, seems to be
correct. In any case, the letter sent by Koschaker to the Director of the Academy on the same
day acts as a reliable countercheck. See the following footnote.
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of the lecture and to inform Koschaker that the President had still not replied due to
illness.'2¢

To conclude, a few final words should be devoted to the problem of the Roman law
courses and their students at the University of Berlin. It has previously been stated how
important it was for Koschaker to restore the role of Roman law and its teaching, in
particular at the chair in Berlin.!?” This task was perceived by Koschaker more as a
mission than a job,'?® and he deeply identified his persona as being representative par
excellence of this ‘duty’,'? which should begin with teaching at Berlin.

Two important sources substantiate the critical situation with respect to teaching
Roman law in the second half of the 1930s in both Berlin and in Germany at large; two
Italian Roman law scholars, Antonio Guarino and Emilio Betti, had both experienced the
crisis in teaching - from the student’s perspective in the case of Guarino, and from the
perspective of the teacher in Betti’s case.

The narrative provided by Guarino in a number of his essays is probably, for our
purposes, the more interesting of the two because he was not only a student in Berlin in
1937/1938, but was actually one of Koschaker’s students. '3’ Guarino had the opportunity

to attend Koschaker’s classes and he described a situation in which he was part of a very

126 ABBAW: PAW, Il a, Bd. 62, Fol. 25. The text reads: “Sehr geehrter Herr Professor Koschaker,

ich danke Thnen fiir Ihren Brief vom 30. September 1941. Der Herr Prisident hat Thren Brief

vom selben Tag gelesen, kann ihn aber zur Zeit nicht beantworten, da er erkrankt ist. Nachdem
die Semesterferien bei der Universitét verschoben worden sind, verbleibt es bei der bisherigen

Anordnung in der Leseliste, sodass Sie am 12. Mérz 1942 Ihren Vortrag vor dem Plenum halten.

Ich mochte Sie auch bitten, von einer Verschiebung moglichst abzusehen, da einige Vortrage

wegen Erkrankung von Mitgliedern umdisponiert werden mussten, und dadurch gewisse

Schwierigkeiten entstanden sind [...].” Koschaker replied with a handwritten letter, one page

long, on 14" November 1941, see: ABBAW: PAW, 11l a, Bd. 62, Fol. 28.

See above, in this chapter, § 2.

128 Below/Falkenstein: Paul Koschaker 1, p. X; Giaro: Aktualisierung Europas, pp. 38 ff. See also
Guarino: Cinquant anni dalla «Krise», pp. 276-277 and 1d.: L ’Europa e il diritto romano, in
Labeo, 1,2 (1955), pp. 207-212, now also published in Id.: Pagine di diritto romano, 1, pp. 295-
296.

129" See the words he used in his autobiography to describe his decision in December 1937 to defend
Roman law and its teaching at the Akademie fiir Deutsches Recht: Koschaker: Selbstdarstellung, pp.
122 £, and further below, chapter 5, §§ 3-6.

130 On Antonio Guarino (1914-2014), an influential personality in Roman law, as well as a
politically active senator in the Italian government (1976-1979), see Luigi Labruna: Anfonio
Guarino, Napoli 2015; Vincenzo Giuffré/Luigi Labruna: «Un identikit del Professore» and
Rosaria Mazzola: «Elenco degli scritti storico-giuridici di Antonio Guarinoy, both in: Omaggio
ad Antonio Guarino centenario, in: Index 42 (2014), respectively pp. 1-24 and 25-72. The
articles by Guarino referred to in this page are: Guarino: Cinquant anni dalla “Krise”, pp. 276-
291; 1d.: L ’Europa e il diritto romano, pp. 295-299; 1d.: Redazionale, in Labeo, 7,3 (1961), pp.
289-290, now also in Id.: Ultime pagine di diritto romano, Napoli 2014, pp. 18-20; 1d.: Sine ira
et studio, p. 11.
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131 In

limited group of loyal ‘followers’ of the scholar, along with Below and Erbe.
addition to Koschaker’s classes, they used to meet with him daily at the Juristisches
Seminar to discuss questions regarding Roman law including the hatred of the regime
towards the topic and the subject’s dramatic situation in Germany.

Guarino wrote:

Vi era un tema presente, addirittura incombente, su cui richiamava spesso la nostra
attenzione Koschaker, ed era il tema dell’ostracismo, che il partito politico al
potere aveva decretato al diritto romano ed al suo insegnamento nelle universita
tedesche. [...] Fortunatamente questo programma drastico non si era ancora
tradotto in una abolizione della disciplina didattica, ma era stata sufficiente ad
allontanare gli studenti dal diritto romano la norma per cui le ore di lezione erano
state ridotte a meta ¢ 1’esame relativo era stato soppresso. Ormai Koschaker
svolgeva i suoi corsi solo, o quasi, per noi fedelissimi e presentiva il giorno in cui
il diritto romano non avrebbe piu avuto, nei paesi tedeschi, né discepoli né

docenti.!3?

Guarino’s gloomy picture confirmed Koschaker’s perception that a darker future was yet
to come for Roman law in Germany. Koschaker considered Italy to be the “Eden” for the
study of Roman law, an idea also expressed in his Die Krise des rémischen Rechts und

die romanistische Rechtswissenschaft.'>

Bl Guarino: Cinquant’anni dalla «Krisey, pp. 276 f.; in 1d.: L ’Europa e il diritto romano, p. 295,
appears also the name of the Japanese Harada. On Walter Erbe (1909-1967), see Ludwig Raiser:
Walter Erbe zum Geddchtnis, in: In memoriam. Gedenkreden fiir Mitglieder der Rechts- und
Wirtschafiswissenschaftlichen Fakultdt der Universitdt Tiibingen, Frankfurt a.M. 1971, pp. 62-
76; Ulla Galm: Walter Erbe. Liberaler aus Passion, Baden-Baden 1987; Jens Thiel: Der
Lehrkorper der Friedrich-Wilhelms-Universitdt im Nationalsozialismus, in: Michael Griittner/Heinz
Elmar Tenorth (eds.): Geschichte der Universitit Unter den Linden 1810-2010. Band 2: Die
Berliner Universitdt zwischen den Weltkriegen 1918-1945, Berlin 2012, pp. 465-538 and on
Erbe, in particular, pp. 503 ff.

The question was always present, if not actually a pressing issue, and one which Koschaker
often drew our attention to, namely that this question consisted in the ostracism of the party in
power towards Roman law and its teaching in German universities [...]. This drastic plan
fortunately had not already led to the abolition of Roman law as a subject matter at the
universities. Yet the rule cutting the hours of teaching by half and deleting the final examination
was sufficient to make students lose their interest in Roman law. At this point Koschaker held
his courses almost alone, for us who were his group of loyal ‘followers’, and imagined the day,
when there would be no more Roman law scholars and students in German universities [ Editor’s
note: my tranlsation]. See Guarino: Cinquant anni dalla «Krisey, p. 276.

1d.: L°Europa e il diritto romano, pp. 295 f. Guarino wrote: “Dal contatto quasi quotidiano con
lui appresi che Koschaker aveva in Italia moltissimi amici, di cui amava spesso parlare. Ma
sopra tutto egli considerava il nostro paese come la terra promessa, che dico, I’Eden dei
romanisti, in considerazione dell’ampio respiro lasciato nelle nostre facolta giuridiche
all’insegnamento del diritto romano. [...] la situazione di vero e tangibile disagio in cui si
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Guarino provided us with the notion that Koschaker’s crusade to preserve Roman law
was a true mission for him, comparable to the courageous suffering of the Apostles.'*
Guarino’s texts portrays Koschaker as a highly sensitive scholar, so passionate about
Roman law that he exaggerated the extent of the crisis. Koschaker’s commitment is
reported as determined and noble in Guarino’s essays, though at times it borders on
idealisation.

Certainly, the teaching of Roman law was facing a deep crisis, as Betti’s words
confirm.'* In 1937-38 Betti was invited by some German colleagues — among them
Genzmer, Kunkel and Liibtow — to hold courses on Roman law in Frankfurt am Main,
Bonn and Cologne, respectively.!*® Betti had first hand experience of some of the
problems involved in teaching the subject in Germany, a situation deplored by Koschaker
at the Akademie fiir Deutsches Recht at that time, and the Italian scholar was particularly
disappointed by the lack of student interest in the study of Roman law.!*’ It is no surprise,
therefore, that such indifference was also a source of suffering for Paul Koschaker.

trovava 1’ormai sparuta schiera dei romanisti tedeschi aveva fatto, sul suo animo sensibilissimo,
una presa tanto forte, da indurlo ad identificare nella crisi dell’insegnamento romanistico la
crisi dello stesso diritto romano come scienza. A questo stato di cose, indubbiamente grave, ma
ingigantito, ripeto, dalla sua passione di studioso, egli volle reagire con il sofferto coraggio di
un apostolo.”

Id.: L’ Europa e il diritto romano, 296.

On Emilio Betti (1890-1968), a highly influential Italian Roman and private law scholars of the
20th century, see Salvatore Tondo: Emilio Betti, in: Birocchi/Cortese/Mattone/Miletti (eds.):
Dizionario biografico dei giuristi italiani (sec. XII-XX), 1, Bologna 2013, pp. 243-245. Betti
was also an important scholar in the field of hermeneutics. A committed supporter of the Fascist
regime, Betti was a member of the commission appointed to the elaboration of the new Codice
Civile of 1942, on which topic see recently Massimo Nardozza: Tradizione romanistica e
‘dommatica’ moderna. Percorsi della romano-civilistica nel primo novecento, Torino 2007,
and the reviews by Emanuele Stolfi in: StudiSenesi 120, fasc. 2, (2008), pp. 361-377 and
Baldus, in: ZSS (RA) 128 (2011), pp. 725-732. On Betti and the Fascist regime, see Cosimo
Cascione: Romanisti e Fascismo, in: Miglietta/Santucci (eds.): Diritto romano e regimi
totalitari, pp. 3-52; Massimo Brutti: Emilio Betti e [ 'incontro con il fascismo, Roma 2015. There
is a further bibliography on Betti in the recent works of Stolfi: Studio e insegnamento del diritto
romano dagli ultimi decenni dell’Ottocento alla prima guerra mondiale, in: Birocchi/Brutti
(eds.): Storia del diritto, pp. 3-43 and, in the same volume, Santucci: «Decifrando scritti che
non hanno nessun poterey, pp. 63-102. Many works by Betti were, after his death, edited by
his pupil Giulano Crifdo; among them, to obtain a wide overview of Betti’s perspectives on
hermeneutics and method, see Emilio Betti (edited by Giuliano Crifo): Diritto metodo
ermeneutica, Milano 1991.

The German lessons held by Betti are entitled Probleme der romischen Volks- und
Staatsverfassung, translated into Italian by Sandro Angelo Fusco: Problemi di storia della
costituzione sociale e politica nell’antica Roma (La cultura giuridica. Testi di scienza, teoria e
storia del diritto, 2), Roma 2017. Betti had already been invited to hold a series of lectures in
Germany in 1936, as we can see from Betti: Per la nostra propaganda culturale all’estero, in:
Studi Giovanni Pacchioni, Milano 1939, pp. 1-51, and 5-13, in particular.

Betti would also deal with these problems in Betti: La crisi odierna della scienza romanistica
in Germania, in: Rivista di Diritto commerciale 37 (1939), pp. 120-128.
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In a letter written on 22" Feruary 1938 and sent to the Rektor of the University of Berlin,
Hoppe, Koschaker made his most meaningful and determined statement on the condition
of Roman law in Germany at that time.'*® The content of the letter relates to the reasons
for Koschaker turning down the invitation to talk at the Istituto di Studi Germanici in
Rome, even though he had received an authorisation to do so from the Ministry of
Education. The text reads:

Eure Magnifizenz!

Sie hatten die Freundlichkeit zu genehmigen, daB ich einer Einladung des Istituto
di Studi Germanici in Rom folgend dort einen Vortrag halte. Ich erlaube mir
mitzuteilen, daBl ich diese Einladung nachtréglich abgelehnt habe. Es war meine
Absicht tiber die Geschichte des Studiums des romischen Rechts zu sprechen, ein
Thema, das man von dem Vertreter des romischen Rechts an der Universitét der
deutschen Reichshauptstadt am ehesten erwartet. Bei dessen Erorterung konnte
ich an der deutschen Gegenwart unmdglich vorbeigehen. In einer Zeit aber, da das
Studium des romischen Rechts in Deutschland und insbesondere in Berlin vollig
darnieder liegt, da ich einen schweren Kampf gegen die vollige Teilnahmslosigkeit der
Studenten gegeniiber diesem Fach kdmpfe, da ich mich des Gefiihls nicht zu
erwehren vermag, dafl man dieses Studium, das einst eine gro3e und ruhmreiche
Tradition der deutschen Rechtswissenschaft war, nicht mehr schétz, vermoéchte ich
in Italien, wo man es als gro3e kulturelle Errungenschaft pflegt und wertet, iiber
ein solches Thema nicht ohne Bitterkeit zu sprechen. Eurer Magnifizenz diirfte es
bekannt sein, dafl ich mit Kritik an den gegenwirtigen Verhiltnissen nicht
zuriickgehalten habe. Ich kann aber eine solche Kritik unmdglich 6ffentlich im
Auslande tiben.

Unter solchen Umstdnden hielt ich es fiir richtiger zu schweigen und habe daher
die Einladung aus Gesundheitsriicksichten abgelehnt. Das ist iibrigens kein
Scheingrund. Der Niedergang meines Fachs, der in Berlin katastrophal ist und
mich praktisch zum Professor nur fiir Auslédnder, d.h. iiberfliissig macht, ist eine
Angelegenheit, die mir nahe geht. Ich vermag solche Dinge nicht abzuschiitteln
wie die Ente das Wasser. So haben im Laufe dieses Semesters meine Nerven sehr
gelitten. Ich fiihle mich in der Tat nicht so wohl, als daf} ich die deutsche
Rechtswissenschaft im Auslande und speziell in Italien so vertreten kdnnten, wie
man es von mir erwartet und wie ich es von mir selbst verlangen miif3te.

133 UA-HU, UK Personalia K 274, Bd. I, Sonderheft: Auslandsreisen, Bl. 160. Typewritten two-
page (recto and verso) letter.
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The content of this letter is very clear and does not require detailed explanation. It
represents Koschaker’s perception and feelings concerning the crisis in the teaching of
Roman law; yet two considerations deserve particular attention. First, it is clear that
Koschaker saw himself as one of the most important exponents of Roman law in
Germany; his chair in Berlin obliged him to confront the crisis and defend Roman law
when attending conferences or giving lectures abroad. In the face of such a ‘duty’, as
Koschaker perceived it, he could either travel abroad and explain the real situation in
Germany, or renounce his attendance at conferences. No third way was conceivable. He
was naturally aware that he could not openly criticise the academic situation in Germany
while abroad, and this no doubt influenced his decision to travel or not. Overall,
Koschaker’s perception of his role emerges from the choice of the word “Kampf”,
expressive of his effort to “fight” the indifference of students to Roman law. The second
consideration is that no significant barriers appear to have been placed in his way to hinder
his academic activities, for the Ministry permitted him to attend conferences and explain
his studies of Roman law. However, the general political situation in Germany gradually
became the real impediment that restricted him from carrying out his duties. This situation
gravely vexed him and eventually had repercussions on his health.

3.8 Leaving Berlin

To reiterate, Koschaker’s judgment of his experience in Berlin was not positive as his
rather high expectations were fraught with frustrations, in the end. He therefore decided
to ask the Ministry of Education to relocate him to a different, smaller university,
eventually resulting in his move to Tiibingen, where he began his work as a professor of
Roman law on 1 October 1941.'3° The bitterness and disappointment caused by the
events in Berlin led him to hope for a more solitary and quieter academic life, during
which he could devote his time to his research and ideas regarding the study of Roman
law.

Despite the difficulties experienced at the University of Berlin, Koschaker was
nonetheless able to write some very important works on differen topics over the five years
from 1936 to 1941, but unlike the previous years from 1911 to 1936, he did not publish
any monographs. On the contrary, he made a large number of minor publications and, in
particular, reviews, mainly published in the Zeitschrift der Savigny-Stiftung, and if we

139 See the letter to the President of the Preufische Akademie der Wissenschaften of 30" September
1941, above, p. 100, and the administrative order of the Ministry for Science, Education and
Popular Education of 23™ September 1941: UA-HU, Uk Personalia K 274, Bd. II, BIl. 58.
Compare also Koschaker: Selbstdarstellung, p. 118; Below: Paul Koschaker, p. 4. On
Koschaker in Tiibingen, see the following chapter.
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exclude his major work of this period, Die Krise des romischen Rechts und die
romanistische Rechtswissenschaft, there were few other significant articles.'*’ Indeed
despite the renewed and intense interest in Roman law and its crisis, Koschaker continued
to work on cuneiform law and Ancient Near Eastern Legal history. He also published an
article on legal history and comparative law, with a particular focus on Germany, a text
that probably represents another step in the development of his ideas on the role of the
comparative methodology in legal history studies.'*!

The ubiquitous academic esteem enjoyed by Koschaker at the time when he was a
professor in Berlin is further confirmed by the two Festschriften in his honour, which
both appeared in 1939. One contains contributions from the most influential legal

historians and Romanists of the time,!*?

and the other collects essays by the most
important scholars in the field of cuneiform law and Ancient Near Eastern Legal
history.'** Nonetheless, as is evident from his letters, Koschaker was not satisfied with
the limited opportunities he had to devote his time to research. When Koschaker finally
received the call to move to the smaller and quieter, albeit very prestigious, university of
the provincial city of Tiibingen, this appeared to be a suitable solution for many of his
problems, and he accepted without further ado.

Yet before concluding this section of the chapter, it is appropriate to mention two
documents regarding Koschaker’s replacement as professor of Roman law at Berlin. The
documents in question are letters sent from the Dean of the Faculty of Law, Weigmann,
to the Ministry for Culture, Education and Popular Education (Reichsminister fiir
Wissenschaft, Erziehung und Volksbildung). The first text, dated 23™ September 1941,'4

and written a week before Koschaker officially began to work in Tiibingen, is very

140 For the complete list of Koschaker’s publications, see Below: Paul Koschaker, pp. 31-44.

Among the most important works of this period, mention should be made of Koschaker: Was
vermag die vergleichende Rechtswissenschaft, pp. 145-153; 1d.: Die Eheformen bei den
Indogermanen, in: Deutsche Landesreferate zum 1II. Internationalen Kongrefs fiir
Rechtsvergleichung im Haag 1937. Sonderheft des elften Jahrgangs der Zeitschrift fiir
auslindisches und internationals Privatrecht, Berlin 1937, pp. 77-140; 1d.: Adoptio in fratrem,
pp- 361-376; 1d.: L ‘alienazione della cosa legata, pp. 89-183.

Koschaker: L histoire du droit et le droit compare surtout en Allemagne. Introduction a l’étude
du droit comparé, in: Recueil d’Etudes en I’honneur d’Edouard Lambert, 1, Paris 1938, pp.
274-283.

Festschrift Paul Koschaker mit Unterstiitzung der Rechts- und Staatswissenschaftlichen
Fakultdt der Friedrich-Wilhelms-Universitdt Berlin und der Leipziger Juristenfakultdit zum 60.
Geburtstag iiberreicht von seinen Fachgenossen (ed. Kaser), I-1II, Weimar 1939. The speech
in honour of Koschaker was written by Riccobono: Messaggio augurale a Paolo Koschaker
nella ricorrenza del LX. Compleanno, in: Festschrift Paul Koschaker, 11, pp. v-vI. For an
interesting judgment on the different value of this Festschrift and the two volumes published
posthumously in memory of Paul Koschaker, see Guarino: L 'Europa e il diritto romano, p. 298.
Theunis Folkers/Johannes Friedrich/Julius Georg Lautner/John Charles Miles (eds.): Symbolae
ad iura orientis antiqui pertinentes Paulo Koschaker dedicatae, 1-11, Leiden 1939.

UA-HU, Jur. Fak. 518, Bd. I. The document is a two-page-long letter (recto and verso),
typewritten.
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interesting for two reasons: first, the dean listed the other candidates for the chair. The
first alternatives, both considered at the same level, were San Nicold and Wieacker.'®
The second options, also considered on the same level, were Kunkel and Genzmer, but
they were defined by the Dean as somewhat “colourless” scholars if compared with the
first two (“Diese [Kunkel and Genzmer] erscheinen ihnen [San Nicold and Wieacker]
gegeniiber als Lehrer etwas farblos. Sicher sind sie Gelehrte von sehr gutem
wissenschaftlichen Namen, das allein geniigt aber, wie sich aus dem frither Gesagten
ergibt, fiir die Bekleidung der Berliner Professur noch nicht”).'46

Secondly, the Dean referred to the need to take care of the teaching of Roman law, in
particular in Berlin. If we had not known that these were the words of the Dean, we might
suppose them to have been written by Koschaker himself. In fact, the text reads:

Die durch die Wegberufung von Professor Dr. Koschaker freigewordene Professur
muB nach Ansicht der Fakultét auch kiinftig fiir die Pflege des romischen Rechts
bestimmt sein. Dieses bildet nicht nur den Gegenstand einer antiquarischen
Wissenschaft. Gerade die neuesten Forschungen zeigen, daf3 das antike Recht in
seiner Verbindung mit der gesamten Kultur auch fir die Gegenwart grof3e
Bedeutung hat. Diese Erkenntnis ist zu vertiefen und auszuwerten. Die Berliner
Professur ist in dieser Beziehung wie auch in anderen Richtungen besonders

47 hat der Berliner Romanist die Moglichkeit und die

wichtig. Als Forscher
Ausgabe, in enger Verbindung mit den iibrigen in Berlin intensiv gepflegten
Zweigen der Altertumwissenschaft zu stehen, vor allem mit der Akademie der

Wissenschaften zusammenzuarbeiten. [...].

It is impossible not to find analogies between the words used by the dean and those
pronounced by Koschaker at the Akademie fiir Deutsches Recht, as we will see in chapter
five. There are also similarities with Koschaker’s statements on the role of a Roman law
professor at the University of Berlin, as evidenced by his letter to the Rektor sent on 22
February 1938. In 1941, therefore, the topic of the defence of Roman law teaching and of
the significance of Roman law not only for the past, but also for the present and
contemporary law, as well as from a more general cultural perspective, emerged clearly
from a letter of by an important member of the University of Berlin. It seems reasonable
then to question whether Koschaker could have influenced the opinion of other colleagues
at the University with regard to Roman law and its role. At the same time, it would be

145 On San Nicolo, see above, p. 34, fn. 6. On Wieacker (1908-1994), see above, p. 29, fn. 42.

146 On Kunkel, see above, p. 33, fn. 3. On Genzmer1893-1970), see Helmut Coing: Genzmer,
Erich, in: Bernhard Diestelkamp/Michael Stolleis (eds.): Juristen an der Universitdit Frankfurt
am Main, Baden-Baden 1989, pp. 200-207; Helmut Stubbe da Luz: Genzmer, Erich, in:
Hamburgische Biographie V, Gottingen 2010, pp. 128 f.

147 Underlined in the text.
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interesting to learn how influential Koschaker’s lecture at the Akademie fiir Deutsches

Recht in December 1937 had been. Yet since there are no other sources to assist us in the

quest, these conjectures cannot be taken any further. It appears nonetheless clear that,

even if Koschaker did not bring any direct influence to bear on other colleagues with

regard to the topic of the teaching of Roman law, nevertheless his ideas were eventually

understood and shared by some of his contemporaries at the University, and thus he was

not completely alone in his “fight” to save Roman law.

The letter then dealt with the question of the role of a professor of Roman law at the

University of Berlin both in Germany and abroad:

Es handelt sich dabei natiirlich nicht nur um das romische Recht, sondern um das
gesamte antike Rechtsleben im Mittelmeerbereich. Er steht aber auch dem
Ausland gegeniiber an einer besonders sichtbaren und deshalb verantwortlichen
Stelle. Mehr als seine Fachgenossen an den anderen Universititen kann er die

deutsche!*®

Beurteilung des antiken Rechts vor der europdischen Wissenschaft
zum Ausdruck bringen. Das gilt besonders auch gegeniiber italienischen
Forschern, die manchmal eine ausschlieBliche Zustidndigkeit ihres Landes fiir
seine Behandlung beanspruchen und es vielleicht einseitig dem italienischen
Rechtsdenken und dem Gedanken des Imperiums dienstbar machen mochten.
Aber auch der Lehrer'*® des romischen Rechts in Berlin habe besonders wichtige
Aufgaben. Die deutschen Juristen miissen das romische Recht in den rechtlichen
Auseinandersetzungen, die nach dem Kriege zu erwarten sind, beherrschen, um
gegeniiber ausldndischen Juristen geniigend geriistet zu sein; das hat sich in der
Zeit nach dem Kriege 1914 bis 1918 gezeigt. Nach dem jetzigen Kriege ist aber
auch mit einem sehr starken Besuch auf Grund der Tradition ihres Landes gerade
das rémische Recht pflegen wollen. Ergibt sich schon hieraus, daf an die Person
des zu Berufenden hohe Anforderungen gestellt werden miissen, steigern sich
diese noch dadurch, dal3 sich das romische Recht an der Berliner Universitit
infolge der Verhéltnisse der jlingsten Vergangenheit in ungiinstiger Lage befindet.
Es ist notwendig, die deutsche Studenten der Berliner Universitdt erst wieder an
eine intensive Beschiftigung mit dem romischen Recht heranzufiihren. Und es

muB in Berlin in weiten Kreisen der Rechtwahrer'*®

, und gegeniiber den
politischen Stellen und den Behorden erst wieder dafiir gesorgt werden, daf3 die
Gegenwartsbedeutung des romischen Rechts Anerkennung findet. Es wire
hiernach also nétig, eine Personlichkeit zu berufen, die viele hervorragende

Eigenschaften in sich vereinigt [...].

148 Underlined in the text.
149" Underlined in the text.
150 Written in this way, i.e. without the “s” after “Recht-".
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When the dean, Weigmann, referred to the critical situation of Roman law in Berlin and
the utter lack of interest of students in this subject matter, it is once again possible to find
significant analogies with Koschaker’s approach.

Weigmann did not limit his considerations to the need to regain students’ interest and,
in general, that of jurists, he also stressed the urgency of representatives of the
government and politicians understanding the role and the sense of Roman law for the
present time. This is a striking assertion, infused with profound political significance and
directly addressed to the Minister of the Nazi regime. The words used by the Dean,
therefore, are more than noteworthy; it is nonetheless clear that in 1941, and after the
famous speech given by Frank in Rome at the Istituto fascista di cultura in 1936,'! the
approach of the Nazi regime towards Roman law had partially changed. One should also
consider the influence that some Romanists, including Koschaker, Kaser and Wieacker,'>?
could have exercised with regard to these questions from 1937 onwards. In their works
they urged Germanists, other jurists, and the regime to see Roman law as an essential
foundation of European legal history, which could also prove to be necessary to build a
new private law system, but it should be compatible with the idea of a new German legal
order.

This kind of situation was the consequence, on the one hand, of a partially changed
approach of the regime towards Roman law after 1936, while on the other, some
Romanists began to adopt strategies of adaptation (Strategien der Anpassung).'>> These
strategies were carried out by many scholars, and not only Roman law scholars, during
the Nazi regime. They consisted in attempting to adapt the study of Roman law and Legal
history so as not upset the regime. In this way, scholars could keep on working on their
research — albeit in a somewhat “adapted” manner — without suffering any major
consequences. For some of them, including Koschaker, this was a way to redeem Roman
law from its crisis.

Lastly, the letter contains hints of another essential narrative of the time, namely the
question of European cultural hegemony. The Dean referred to the tendency of Italian

131 See on this point below, chapter 5, § 2. The speech was then published in Frank: Die Zeit des
Rechts, pp. 1-3.

152 On Max Kaser (1906-1997), see Rolf Kniitel: Nachruf Max Kaser, in: NJW 22 (1997), p. 1492;
Giaro: Max Kaser (1906-1997), in: Rechtshistorisches Journal 16 (1997), pp. 231-357;
Zimermann: Max Kaser und das moderne Privatrecht, in: ZSS (RA) 115 (1998), pp. 99-114;
Christian Wendt: Kaser, Max, in: Der Neue Pauly, Supplemente, 6, Stuttgart/Weimar 2012, pp.
646-647.

On this phenomenon, see the essential work by Franz-Stefan Meissel/Stefan Wedrac: Strategien
der Anpassung — Romisches Recht im Zeichen des Hakenkreuzes, in: Franz-Stefan Meissel/Thomas
Olechowski/Ilse Reiter-Zatloukal/Stefan Schima (eds.): Vertriebenes Recht — Vertreibendes
Recht. Die Wiener Rechts- und Staatswissenschaftliche Fakultdt 1938-1945, Wien 2012, pp.
35-78.
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scholarship in the field of Roman law to impose their way of thinking and their research
trends on others, and to consider themselves the only scholars competent to study this
topic, and Legal history in general. According Weigmann, such tendency was something
that German professors, and the professor in Roman law at Berlin, in particular, had to
fight, and even more so after the end of the war. These few words were the quintessence
of an academic, scientific and cultural competitiveness between the two allies, Germany
and Italy, which probably reached its climax with the events leading to the foundation of
the Italian institute Studia Humanitatis in Berlin, in December 1942. On that occasion,
Riccobono, who held the introductory speech at the inaugural conference, actually
discussed the essential — if not predominant — role of Italian scholarship in the field of
humanist studies, as the great interpreters of classical culture and of Roman law.'>* The
words of the Dean have to be read, therefore, as a significant step along the way to cultural
hegemony in Europe.

The letter ended with a request for the Ministry: given all the reasons explained in the
previous lines, the Dean wrote that the faculty would be grateful for the rapid appointment
of another professor who could take the chair in Roman law and then resume the
classes.!3 The request would not be satisfied so quickly though, as is apparent from the
second letter addressed to the Minister on 30" September 1942.'3¢ The date reported on
the document confirms that a year and a week after dispatching the first request, the chair
for Roman law was still vacant, given Wieacker’s refusal to move to Berlin:

Durch ein Ferngespriach mit Herrn Professor Dr. Groh habe ich erfahren, da$3
Professor Wieacker es abgelehnt hat, einem Ruf nach Berlin zu folgen und daf3

Herr157

Reichsminister die Fakultit zu neuen Vorschlidgen auffordern wird. Die
Professur fiir Romisches Recht wird im kommenden Semester daher aller
Voraussicht nach nicht besetzt sein. Die Fakultdt bittet deshalb einen Dozenten
vertretungsweise wenigstens mit der Abhaltung der Vorlesung iiber “Antike
Rechtsgeschichte” (vierstiindig) zu beauftragen. Diese Vorlesung ist seit dem

Fortgang von Prof. Koschaker iiberhaupt nicht, in den letzten Semestern seines

154 For a precise reconstruction of the events leading up to the foundation of the Italian Institute

Studia Humanitatis, and the roles played by Salvatore Riccobono and the Italian government,
see Varvaro: Gli «studia humanitatisy, pp. 643-661. The author writes on pages 660-661, with
regard, in particular, to the interpretation to be given to Riccobono’s speech, of a “Machtkampf
fra due regimi totalitari che non nascondevano mire di egemonia culturale e che si scontravano
sul terreno su cui andava misurato il valore da riconoscere alla cultura classica e al diritto
romano”.

From the last two lines of the second page of the letter: “Die Fakultét wire fiir eine recht baldige
Berufung dankbar, damit der Unterricht des romischen Rechts in ihr [so in the letter, with “in”
written on top before “ihr”] wieder aufgenommen werden kann.”

156 UA-HU, Jur. Fak. 518, Bd. 1. This is a one-page typewritten letter.

157 “Herrn” in the text, but the “n” has been taken out.
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Hierseins, infolge seiner mehrfachen Beurlaubungen, nur unregelméBig gehalten
worden. In der juristischen Ausbildung bedeutet das Fehlen dieser Vorlesung eine
erhebliche Liicke, die sich in den Priifungen, besonders bei der Doktorpriifung,
immer mehr bemerkbar macht. Es scheint daher geboten, daf3 sie im kommenden
Semester gehalten wird. Fiir die Vertretung schlage ich Professor Dr. W. Erbe in
Jena vor, der als Referent am Kaiser Wilhelm-Institut fiir Auslédndisches und
Internationales Privatrecht wéhrend eines grof3en Teiles der Woche in Berlin ist.

The main concern with the Chair for Roman law, as emerges from the letter, was the

teaching of antike Rechtsgeschichte.'>

The new course, based on Wenger’s theories on
the study of ancient laws, had been introduced into German law faculties after the reform
of the Studienordnung that took place in July 1935, but became effective only in October
of the same year, preceded by the so-called Justizausbildungsordnung of 1934.>° After
the reform, the students had the possibility of choosing between a previous course on
Roman legal history (rémische Rechtsgeschichte) and the new course on antike
Rechtsgeschichte. Reading the text of the letter, one receives the impression that the
antike Rechtsgeschichte, within a few years of the legal studies reform taking effect, had
obtained a much more significant role than the Roman legal history course for practical
reasons; namely, it was needed for the doctoral examination (Doktorpriifung). The Dean
pointed out that the course had not been offered since Koschaker’s departure from Berlin,
and during the last semesters that Koschaker spent at that University the course had not
been taught regularly, given the many leaves of absence that Koschaker had at that time.
The name provisionally suggested for the course on antike Rechtsgesch